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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANDREW L. JCHNSON,
Plaintiff,
V. Ne. 05 C 4213

JO ANNE B. BARNEART,
Commissioner of Soccial Security,

)
)
)
)
)
)
)
)
)
)

Cefendant.

MEMORANDUM OPINION AND ORDER

Andrew Johnson (“Johnson”) seeks judicial review of the
final decision of Commissioner of Social Security Jo Anne
Barnhart (“Commissioner”)} denying both Johnson’s current claim
for benefits and his request to reopen an earlier claim that had
challenged a prior termination of benefits. Both sides have
moved for summary Jjudgment under Fed. R. Civ. P. {(“Rule”) 56, and
Johnson has alternatively moved for a remand for further
proceedings. For the reasons stated in this memorandum cpinion
and order, both parties’ Rule 56 motions are denied but Johnson' s
alternative motion to remand is granted.

Procedural Background'

Johnson first began receiving disability benefits, based on

a diagnosis of alcohelism, in October 1990 (R. 18}. Those

1 Because this opinion is based entirely on the record
(cited “R.--") that includes the evidence adduced during the
January 10, 2002 administrative hearing (the “Hearing”), the
Hearing testimony will later be recounted in the present {rather
than the past) tense.
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payments were terminated in December 1996 due to new legislation
that precluded the awarding of benefits based on substance or
alcohol abuse {id.). Johnson appealed that termination, but he
pursued the matter no further after his appeal was denied on
July 14, 1998.

Instead, on June 28, 2000 Johnson filed a new application
for Social Security disability insurance benefits under 42
U.S.C. 8§§416(k) and 423,% alleging an onset of disability on
February 1, 1997 (R. 18-19, 51-53). After his application was
denied both initially and upon reconsideration, Johnson was
granted the Hearing before Administrative Law Judge (“ALJ")
Cynthia Bretthauer ({(R. 27, 32, 40, 43, 48-49), At the Hearing
Johnscon was questioned both by the ALJ and his own attorney, but
no other witnhesses were called (R. 18, 204-42). On January 14,
2002 (before the ALJ rendered her decision) Johnson explicitly
requested that in addition to granting his new applicaticn for
benefits, the ALJ should also reopen the July 1998 determination
that Johnson’s original benefits had been properly terminated in
December 1996 (R, 18).

On February 22, 2002 ALJ Bretthauer issued her decision,

denying both Johnson’s current claim for benefits and his reqguest

2 purther Title 42 references will take the form

“Section --.” All 20 C.F.R. provisions are cited “Reg. §--" and
all Social Security rulings are cited “SSR --.” Finally,
Johnson’s legal memoranda are cited as “J. Mem. -=" (for his
original) and “J. R. Mem. --“” (for his reply).

2
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to reopen his earlier claim (R. 18-24). Johnson then reguested a
review of that decision by the Appeals Council (R. 11-14)., That
request was denied on April 15, 2005, making the ALJ's decision
the final decision by Commissioner (R. 4). Johnson then filed
this action for review of that decision pursuant tc Section
405 (qg) .
Factual Background

Johnson was born on January 7, 1948 (making him 49 at his
February 1, 1997 onset date and 54 at the time of the Hearing},
weighs 155 pounds and stands 5 feet 7-1/2 inches tall (R. 31,
61). Some years after completing nine years of general education
he received a certificate in welding from a trade school (R. 68,
212-13).

Among other jobs, Johnson has worked as a “general laborer,”
a cab driver and a janitor, but he has not earned significant
income since 1990, when he ceased working at his last job as a
“housckeeper” due to a case of tuberculosis (R. 57, 63, 214-15).°
Although he reapplied for that job in 1997, Johnson was told that
he was “disabled” and was not rehired (R. 214).

Johnson acknowledges a history of alcohol abuse and multiple

“driving under the influence” convictions over the years (R, 210-

3 While Johnson’s income records reveal that he actually
did earn some income in 1991, that income was so minimal that, at
least for purposes of calculating his eligibility for disability
benefits, Commissioner considered his employment to have ended in
1990 (R. 56-57).
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12, 223-25%). Those convictions have not only lost him his
driver’s license (which he has yet to recover) but also earned
nim four months of incarceration in 2000 (R. 210-12, 223-25).
After participating in a rehabilitation program pursuant to the
most recent convictions, though, Johnson claims to have cut back
on his drinking (R. 223-25).

Johnson complains of a number of ailments and limitations.
First, he says that he has had trouble breathing, causing him to
have to rest frequently when walking or otherwise exerting
himself (R. 62, 168, 220, 221). In addition he states that his
ability to walk and stand has been further limited by pain,
swelling and aching in his feet and legs (R. 66, B6, 89, 1€8).
Johnson also claims to have experienced dizzy spells “two, three,
four times a month” due to high blood pressure, during which his
legs would “just [go] ocut” and he would have to sit down and rest
for an hour (R. 98, 168, 235-36). According to Johnson, those
spells would occur even when he took blood pressure medication
(R. 235). Furthermore, he complains of visual impairments due to
being blind in his right eye (R. 234).

Those ailments, Johnson claims, stem from a congeries of
underlying medical conditions and traumas that he has endured
over the years. Those include a stab wound to his lung (which he
claims resulted in the removal of that lung); a stab wound that

blinded his right eye; cellulitis, an ulcer and an abscess as



