





























Case 1:01-cv-08836 Document 42  Filed 08/22/2007 Page 11 of 28

because of aches and congestion, and his sleep is disrupted due to his impairments. (R. 398,
400-01.) As to his housing situation, Claimant testified at the 2000 hearing that friends help him
pay for food and rent, (R. 32, 42), but one of his acquaintances, Neva Abens, offered that by
2003 Claimant’s then-current housing was ending as of September 1, 2003, and that “[h]is few
friends no longer call or visit,” (R. 349). Claimant added at the second hearing he no longer
ventures out to purchase takeout but relies on the kindness of a gentleman who brings a pizza to
him a few times a week. (R. 404, 406.) Finally, while Claimant has thought of traveling out of
state, most of his plans never have come through; his last trip out of state was to Michigan to
visit his mother in 1999 prior to her passing. (R. 42-43.)

The only other party called to testify was Susan Entenberg, a vocational expert. (R. 28,
49-54.) The ALJ posed a hypothetical regarding the existence of jobs available to someone of
Claimant’s age, education, experience, and geographic location considering the following
limitations: (1) no more than lifting of twenty pounds occasionally and ten pounds frequently;
(2) sitting or standing for six hours during a workday; (3) occasional stooping, crawling,
crouching, balancing, and climbing stairs and ramps; (4) never climbing ladders, ropes, or
scaffolds; (5) avoidance of heights, hazards, and machinery; and (5) no requirement of binocular
vision or good depth perception. (R. 52-53.) Ms. Entenberg opined that such a person could
perform thousands of light duty jobs in the Chicago metropolitan area including: cashier
(30,000), housekeeping (20,000); and assembly (10,000). (R. 53.) Then the ALJ added the
limitation of sitting or standing every 30 to 40 minutes to the hypothetical, which reduced Ms.
Entenberg’s estimates to: cashier with sit/stand option (4,000); housekeeping (0); and assembly

with sit/stand (4,000). (/d.) Finally, the ALJ expanded the hypothetical limitations to cover all
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of Claimant’s statements regarding his restrictions and limitations. (/d.) In response, Ms.
Entenberg offered there would be no jobs such a person could perform. (/d.)

C. Statutory and Regulatory Standards

Under 42 U.8.C. § 405(g), courts review an ALJ’s “decision to deny benefits to
determine whether it was supported by substantial evidence or is the result of an error of law.”
Rice v. Barnhart, 384 F.3d 363, 369 (7th Cir. 2004) (citing Lopez ex rel. Lopez v. Barnhart, 336
F.3d 535, 539 (7th Cir. 2003); Schmidt v. Apfel, 201 F.3d 970, 972 (7th Cir. 2000)). “Evidence
is substantial when it is sufficient for a reasonable person to conclude that the evidence supports
the decision.” Prochaska v. Barnhart, 454 F.3d 731, 734-35 (7th Cir. 2006) (quoting Sims v.
Barnhart, 309 F.3d 424, 428 (7th Cir. 2002)). Thus, where an ALJ’s factual findings are
supported by substantial evidence, courts must affirm the findings, but where the decision “lacks
evidentiary support or is so poorly articulated as to prevent meaningful review, the case must be
remanded.” Brindisi ex rel Brindisi v. Barnhart, 315 F.3d 783, 785 (7th Cir. 2003) (quoting
Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002)). Moreover, courts reviewing ALJ
decisions must review the administrative record as a whole, Hayes v. Barnhart, 416 F.3d 621,
626 (7th Cir. 2005) (citing Jens v. Barnhart, 347 F.3d 209, 212 (7th Cir. 2003); Estok v. Apfel,
152 F.3d 636, 638 (7th Cir. 1998)), but not “reweigh evidence, resolve conflicts in the record,
decide questions of credibility, or, in general, substitute [their] own judgment for that of the
Commissioner.” Young v. Barnhart, 362 F.3d 995, 1001, (7th Cir. 2004) (citing Lopez, 336 F.3d
at 539). That is not to say courts cannot give an ALJ’s decision a “commonsensical read[ ],”
Rice, 384 F.3d at 369 (quoting Steele v. Barnhart, 290 F.3d 936, 941 (7th Cir. 2002); Shramek v.

Apfel, 226 F.3d 809, 811 (7th Cir. 2000} (internal citations omitted)), or review the decision to
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ensure the ALJ has at the very least built “a logical bridge from the evidence to [her]
conclusion[s].” Hayes, 416 F.3d at 626 (citing Steele, 290 F.3d at 941). The ALIJ, however, is
not required to lay out a “complete written evaluation of every piece of testimony and evidence.”
Hayes, 416 F.3d at 626 (quoting Diaz v. Chater, 55 F.3d 300, 308 (7th Cir. 1995)).
D. Analysis

Claimant asserts that the 2004 ALJ decision is not supported by substantial evidence and
is rife with legal errors. (P1.’s Mem. Mot. Summ. J. at 10-15.) He specifically points to
evidentiary and legal reasoning flaws in the ALJ’s approach to determining the Plaintiff’s RFC
as one allowing him to perform light work in a significant number of jobs in the national
cconomy and argues her credibility determinations are legally unsupportable. (/d.) The
Commissioner, in turn, counters that the RFC conclusion under the 2004 ALJ decision is
supported by substantial evidence and applicable law and the ALJ’s credibility determination
was legally sound. (Def.’s Mem. Mot. Summ. J. at 10-25.} Finally, the Commissioner itemizes
a host of potential arguments that Claimant could have raised in his moving papers, but did not,
and she argues these issues should be deemed waived. The Court address each set of arguments
in turn.

1. ALJ’s Assessment of Claimant’s Residual Functional Capacity

The ALI’s original RFC finding from 2000 remained essentially undisturbed in the 2004
ALJ decision, as the ALJ found “[n]one of the updated medical evidence” supported “a
reconsideration or revision of [her] original finding.” (R. 259.) Relying primarily on the
testimony of non-examining, non-treating agency physicians, the ALJ found that Claimant

possessed the physical RFC to perform a “significant range of light work™ or work that requires

13



Case 1:01-cv-08836 Document 42  Filed 08/22/2007 Page 14 of 28

the ability to “lift and carry (or push/pull) up to 10 pounds frequently and 20 pounds
occasionally,” and to “sit, stand, and walk up to 6 hours each in an eight-hour workday.” (R. 19,
21,22-24, 259, 260, 262.) The ALJ also found that Claimant was unable to perform any work
that requires binocular vision, or work requiring ladders, ropes, scaffolds, unprotected heights, or
moving and hazardous machinery. (R. 21, 24, 259, 262.) The ALIJ also noted Claimant “has
occasional limitations performing postural activities such as balancing, stooping, crouching, and
crawling.” (R. 259, 262; accord R. 21, 24.) Through his appeal, Claimant advances five
arguments as to flaws in the ALI’s RFC calculus. In response, Commissioner contests each of
Claimant’s allegations and argues none warrant remand.

First, Claimant contends the ALJ impermissibly rejected the treating physician’s medical
opinion that Claimant lacked the ability to engage in any amount of light work and erred in
relying on the assessments of non-examining, non-treating state agency physicians. This
rejection of a treating physician opinion on the subject of RFC, Claimant contends, “lacks
specificity” and violates Agency protocols contained in Social Security Regulation (“SSR”) 96-
2p.} (Pl’s Mem. Summ. J. at 11-12; P1.’s Reply at 8 (clarifying earlier inadvertent citation to
SSR-96-7p).) The Commissioner responds that the ALJ’s RFC discussion exceeds the minimum
specificity threshold of “some glimpse into her reasoning,” Scheck v. Barnhart, 357 F.3d 697,
700 (7th Cir. 2004), and was made in accordance with SSR 96-2p, the applicable Agency

framework on weighing treating physician testimony. (Def.’s Mem. Summ. J. at 12.)

Y Interpretive rules, such as SSR 96-2p, do not have force of law but are binding on all
components of the Agency. 20 C.F.R. § 402.35(b)(1); accord Lauer v. Apfel, 169 F.3d 489, 492
(7th Cir. 1999).
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Dr. Berman first treated Claimant in 1990, and it is uncontested that he is Claimant’s
treating physician. (R. 142.) Generally, a treating physician’s opinion regarding the nature and
severity of a medical condition is entitled to great deference and controlling weight if: (1) itis
well supported by medical findings; and (2) not inconsistent with other substantial evidence in
the record. Gudgel v. Barnhart, 345 F.3d 467, 470 (7th Cir. 2003); 20 C.F.R. § 404.1527(d)(2);
accord SSR 96-2p. However, determinations as to RFC are reserved for the Commissioner, 20
C.F.R. § 404.1527(e)(2), and medical source opinions (including that of a treating physician} are
not given any special significance, 20 C.F.R. § 404.1527(e)3). See, e.g., Ellis v. Barnhart, 392
F.3d 988, 994 (8th Cir. 2005) (“[ A]lthough medical source opinions are considered in assessing
RFC, the fina! determination of RFC is left to the Commissioner.”); Clifford v. Apfel, 227 F.3d
863, 870 (7th Cir. 2000) (“A claimant . . . is not entitled to disability benefits because a physician
finds the claimant is . . . ‘unable to work.” Under the Social Security regulations, the
Commissioner is charged with determining the ultimate issue of disability.”). Thus, the
“specificity” and compliance with SSR 96-2p that Claimant demands here is misplaced in
connection to an RFC assessment. Greater specificity from an ALJ is only required when she
does not grant controlling weight to a treating source opinion in connection to the nature and
severity of an impairment, 20 C.F.R. § 404.1527(d)(2)-(6) (noting ALJs must specifically
consider length of treatment relationship, frequency of examination, nature and extent of
treatment relationship, supportability, consistency, specialization, and other factors when not
giving controlling weight to a treating source opinion on the nature and severity of an
impairment), not an RFC determination. Similarly, SSR 96-2p, by its own terms, does not

appear to apply to RFC discussions by an ALJ; instead it requires an ALJ to make it clear to any
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subsequent reviewers the weight she gives to the treating source’s medical opinion and her
reasons for that weight in connection “to medical opinions, i.e., opinions as to the issue(s) of the
nature and severity of an individual’s impairment(s).” SSR 96-2p 4 6. As the ALJ here applied
the correct regulatory and interpretive rule standards, summary judgment and remand on the
Claimant’s first RFC claim are denied.

Second, Claimant contends that the ALJ erred in relying on non-examining, non-treating
medical source opintons because these “physicians did not have access to all medical records at
the time of their assessments,” which Claimant alleges violates SSR 96-6p. (PL.’s Mem. Summ.
J. at 12.) Claimant offers two examples. In his first, Claimant essentially discredits Dr. LaFata,
the last state agency physician to render an RFC opinion, for doing so without medical records
that came into existence after January 25, 2000, the date Dr. LaFata’s RFC opinions were
rendered. (/d) It should go without saying, but this example turns logic and the laws of physics
on their head. Moreover, nothing in SSR 96-6p specially addresses the need to reopen or keep
open a non-examining medical source opinion on RFC as new medical records from other
sources pour in. In his second example, Claimant claims Dr. Hashimi, another non-examining
state agency physician, was not provided with the 1999 X-ray and 1994 MR1 for purposes of Dr.

Hashimi’s RFC opinion. (/d) The Commissioner, however, contends this assertion is not

* With regard to the assessment of RFC, SSR 96-6p, in part, instructs ALJs to consider
and evaluate non-examining medical source opinions as to what a claimant can still do despite
her impairments under 20 C.F.R. § 404.1527(f), which, in turn, instructs that factors contained in
20 C.F.R. 404.1527(a) through (e) apply to ALJ consideration on non-examining sources. 20
C.F.R. 404.1527(f) (both as framed prior to August 1, 2006 and after its amendment effective
August 1, 2006). However, 20 C.F.R. § 404.1527(e) does not require the ALJ to give “special
significance to the source of an opinion” — whether treating, non-treating, or non-examining — on
the issue of RFC.

16



Case 1:01-cv-08836 Document 42  Filed 08/22/2007 Page 17 of 28

supported by the record. (Def.’s Mem. Summ. J. at 17-18.) The record bears out the
Commissioner’s version of events: Dr. Hashimi referenced the MRI in her RFC report, (R. 151},
and was carbon copied on the X-ray in question that day before she rendered her RFC opinion,
(R. 149).

A generous construction of Claimant’s second RFC argument is that the ALJ erred by
according less weight to his treating physician’s opinion on RFC than other medical opinions.
Courts, however, may not re-weigh medical evidence. Young, 362 F.3d at 1001 (citing Lopez,
336 I.3d at 539.) Claimant essentially concedes that the ALJ did not ignore Dr. Berman but only
assigned Dr. Berman’s view on RFC less weight than Claimant would have liked. Although
medical evidence — treating, non-treating, and non-examining alike — is certainly important,
“[t]he determination of RFC - - - is an issue reserved to the [Agency],” and an ALJ need not
consider any medical opinion conclusive. Diaz v. Chater, 55 F.3d 300, 306 n.2 (7th Cir. 1995)
(noting the Agency need not accept only physicians’ opinions on the issue of RFC); accord
McElroy v. Apfel, No. 97 C 6585, 1999 WL 199617, at *6 (N.D. Ill. Apr. 12, 1999) (“[A]ln ALJ
is not only not constrained to accept physicians’ opinions but also has the responsibility of
resolving conflicts in the evidence of record, including conflicts in the medical evidence.™).
Thus, the Court cannot conclude that the ALI’s decision to disfavor the evidence submitted by
Dr. Berman regarding RFC stands in conflict with the process laid out under SSR 96-6p or that
the ALJ erred by weighing the non-examining physicians’ RFC assessments more heavily than
Dr. Berman’s.

The ALJ here has at the very least traced the path — with mention of medical and non-

medical evidence alike — she used to arrive at her RFC assessment. Moreover, the ALJ is not
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duty bound to offer a “complete written evaluation of every piece of . . . evidence.” Hayes, 416
F.3d at 626 (quoting Diaz, 55 F.3d at 308). A review of the record as a whole shows that while
reasonable minds might disagree with the result, some of those reasonable folks could arrive at
the ALJ)'s RFC conclusion based on the record presented. Claimant’s request for summary
judgment or remand on this front is thereby dented.

Third, Claimant argues that the ALJ erred when she dismissed objective medical
evidence - the 1994 MRI and the 1999 X-ray — without explanation. (Pl.”s Mem. Summ. J. at
13.) As to this third argument, the Commissioner does not specifically respond. Nevertheless,
even a cursory review the ALJ’s opinions disproves Claimant’s third contention. The ALJ, in
her 2004 denial, specifically incorporated her earlier findings from 2000 into her 2004 decision.
(R.257.) In 2000, the ALJ specifically addressed both the MRI and X-ray. (R. 21.) In short,
this third challenge by the Claimant is an insufficient basis for reversal or remand.

Fourth, Claimant alleges that the ALJ erred by impermissibly “play[ing] doctor” by
describing the Claimant’s “degenerative disc disease, spinal stenosts, and disc bulges™ as not
severe despite medical evidence to the contrary. (Pl.’s Mem. Summ. J. at 13.) The
Commissioner counters that the ALJ expressly found these back impairments to be severe.
(Def.’s Mem. Summ. J. at 18-19.) The Court agrees. In her 2000 opinion, which the ALJ
incorporated into her 2004 opinion, (R. 257), the ALJ specifically noted that “[t]he medical
evidence indicates the claimant has lower back pain syndrome secondary to degenerative disc
disease of the spine . . .. These impairments are severe within the meaning of the Regulations.”
(R. 19 (emphasis added); accord R. 23, 261.) Claimant’s fourth basis for reversal or remand is

denied.
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Finally, Claimant offers that the ALJ erred in concluding that Claimant’s daily activities
constituted evidence of his ability to perform light work. (Pl.’s Mem. Summ. J. at 13.) The
Commissioner, however, points to the text of the ALJ decision as only showing the ALJ limited
her use of the daily activities testimony to show inconsistencies with the degree of work
limitation recommended by Claimant’s treating physician. (Def.’s Mem. Summ. J. at 20-21.)
The Court disagrees with the Commissioner’s careful characterization. In her 2000 decision,
incorporated in her 2004 decision, (R. 257), the ALJ concludes “[t]he claimant’s daily activities
are also inconsistent with the restrictions offered by Dr. Berman and with a finding of disability.”
(R. 21 (emphasis added).) The Seventh Circuit cautions against cursory assessments that fail to
note “the difference between a person’s being able to engage in sporadic physical activities,”
such as driving, shopping, and housework, “and [the person’s] being able to work eight hours a
day five consecutive days of the week.” Carradine v. Barnhart, 360 F.3d 751, 755 (7th Cir.
2004) (citing Clifford, 227 F.3d at 872; Easter v. Bowen, 867 F.2d 1128, 1130 (8th Cir. 1989);
Vertigan v. Halter, 260 F.3d 1044, 1050 (9th Cir. 2001)). Moreover, merely listing “daily
activities as substantial evidence that [a claimant] does not suffer disabling pain,” does “not
establish that a person is capable of engaging in substantial physical activity.” Clifford 227 F.3d
at 872 (citing Thompson v. Sullivan, 987 F.2d 1482, 1490 (10th Cir. 1993)). Thus, if the ALJ
chooses to rely on Claimant’s driving habits, church attendance patterns, and/or chores — as she
has — she must devote a more nuanced discussion to these activities and elaborate how exactly
they are inconsistent “with a finding of disability.” Here, remand is warranted to allow the ALJ
to enter specific findings. The ALJ’s stated reasoning on daily activities falls short of the mark

established under Carradine and Clifford.
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2. ALJ’s Credibility Determination

Next, Claimant contends that the ALJ’s assessment of Claimant’s credibility is
inadequately supported and legally erroneous for not following SSR 96-7p. (Pl.’s Mem. Mot.
Summ. J. at 14.) Claimant argues that his self-report testimony at the second hearing sustains, in
part, deterioration of his medical impairments from 2000 to 2003. (/d ) Specifically, Claimant
argues that the ALJ’s dismissal of Claimant’s credibility centers on prong one of seven factors
under SSR 96-7p and this over-reliance on the first factor comes at the expense of the other six
that SSR 96-7p instructs ALJs to consider. (/d. at 15.) In relevant part, SSR 96-7p lists seven
kinds of evidence an ALJ must use in conjunction with medical evidence to assess an
individual’s credibility. The seven factors are as follows:

1. The individual’s daily activities;

2. The location, duration, frequency, and intensity of the individual’s pain or other
symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effects of any medication the
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, the individual receives or has received for
relief of pain or other symptoms;

6. Any measures other than treatment the individual uses or has used to relieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20
minutes every hour, or sleeping on a board); and

7. Any other factors concerning the individual’s functional limitations and
restrictions due to pain or other symptoms.

SSR 96-7p (citing 20 C.F.R. §§ 404.1529(c)4), 416.929(c)(4) as authority).
The Commissioner counters that the medical evidence fails to support deterioration of
Claimant’s conditions between hearings, (Def.’s Mot. Summ. J. at 21), and that “{s]imply

pointing out an omission” in the ALJ’s reasoning “does not demonstrate that the ALJ’s
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credibility determination is not supported by substantial evidence,” (id. at 22). Moreover, the
Commissioner points out that the ALJ did address the SSR 96-7p factors elsewhere in her 2000
opinion, which was incorporated into the 2004 opinion. (/d.)

The ALJ devotes a significant portion of her RFC calculus in both her 2000 and 2004
decisions to “the objective medical evidence and other evidence based on the requirements of 20
C.F.R. § 416.929, and [SSR] 96-7p.” (R. 20.) In addition to her consideration of Claimant’s
daily activities, the frequency and location of his back pain and vision problems, the activities he
avoids to not aggravate his symptoms, his use of over-the-counter medications, his treatment
history, his strategies he employs to minimize symptoms, and her observations of him on the
stand, the ALJ also considered medical source evidence. (R.20-21.) The ALJ’s 2004 opinion
reveals that she applied a similarly detailed analysis — consistent with both agency regulations
and interpretive rule SSR 96-7p - to the issue of credibility. In the 2004 decision she considered
Claimant’s social isolation; his reports that his limited vision, sinus pain, and headaches have
worsened over time; his then-recent visits to the emergency room for treatment; activities such as
bending that aggravate his symptoms; his use of various medicines to treat his symptoms;
assistance he receives from neighbors in completing daily activities; and the then-recently
generated mental health opinion as to ability to do work-related activities by Dr. Knopf. (R.259-
60.) In the end, the ALJ concluded that Claimant’s 2003 self-report testimony was “both evasive
and inconsistent . . . with his testimony at the first hearing”; nevertheless, she went on to reduce
the range of his RFC, based on the supplemented testimony and records, to “performing no more

than simple, unskilled work.”
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Despite Claimant’s assertions, this Court finds that the ALJ’s credibility conclusion 1s
supported by substantial evidence and in compliance with SSR 96-7p. Moreover, as ALJs are in
“the best position to see and hear the witnesses and assess their forthrightness,” their credibility
determinations are afforded “special deference” by courts, which are only disturbed *“if the
claimant can show it was patently wrong.” Jens, 347 F.3d at 213 (quoting Powers v. Apfel, 207
F.3d 431, 435 (7th Cir. 2000)). Claimant here has not done so. The ALJ’s credibility analysis
will not be disturbed by this Court. Claimant’s request for summary judgment or remand is
denied.

3. Waiver

In addition to requesting that this Court uphold the ALI’s 2004 denial — which is
addressed above by implication — the Commissioner raises several waiver arguments through her
motion for summary judgment, citing the Seventh Circuit’s decisions in Schoenfeld v. Apfel, 237
F.3d 788 (7th Cir. 2001) and Shramek v. Apfel, 226 F.3d 809 (7th Cir. 2000) as support. She
specifically argues that Claimant has (1) abandoned pre-remand claims challenging the ALJ’s
findings regarding his mental capacity/intellectual functioning that limits his ability to work,
(Def.’s Mem. Summ. J. at 2 n.1, 5 n.3, and 10) and (2) failed to raise new challenges to the ALJ’s
incorporation of her 2000 opinion into her 2004 opinion, (id. at 11 n.5), (3) the ALJ’s reliance on
SSR 96-7p factors, (id. at 23), (4) the ALJ’s finding of a mental capacity limitation to perform
simple unskilled work, (id. at 24), and (5) the ALI’s reliance on the vocational expert’s testimony
from 2000 in her 2004 opinion, (id. at 24-25). This Court also notes that Claimant raises for the
first time in his reply an entire subsection devoted to the allegation that (6) the ALJ failed in her

duty to develop a full and fair record. (/d. at 19-21.)
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Claimant, in turn, narrowly construes the Schoenfeld and Shramek decisions as standing
for the proposition that issues not raised before a district court are waived only for purposes of
appeal and that his allegedly waived arguments not appearing in his moving papers can be and
are properly raised in his reply brief. (Pl.’s Reply at 1.) Claimant, however, comes up short for
both counts. First, while Claimant’s limited read on the Schoenfeld and Shramek decisions hold
true, see Schoenfeld, 237 F.3d at 793 (“We have long held that ‘{i]ssues that a claimant fails to
raise before the district court are waived on appeal.””); Shramek, 226 F.3d at 811 (finding failure
to assert an argument before the Agency’s Appeals Council not to operate as a waiver, but failure
to an argument before the district court waives it for purposes of appeal) (citations omitted), it
still misses the mark. This Court cannot ignore another universe of cases that are specifically on
point with Claimant’s current dilemma: whether waiver is proper for the raising of new 1ssues in
areply brief. Review of applicable case law demonstrates that courts — both appellate and trial
courts — do not ordinarily consider newly minted arguments raised in reply. See, e.g., United
States v. LaShay, 417 F.3d 715, 719 (7th Cir. 2005) (“Typically, arguments first raised in a reply
brief are considered waived.”) (citation omitted); /n re Sulfuric Acid Antitrust Litig., 230 F.R.D.
527, 533 (N.D. I1l. 2005) (same) (collecting cases); Williams v. Thresholds, Inc., No. 02 C 9101,
2003 WL 222328335, at *4 (N.D. I1l. Sept. 22, 2003) (“It is well settled that arguments not raised
until the reply brief are waived.”) (citation omitted). Instead, “[a] reply brief is for replying not
for raising essentially new matters that could have been advanced in the opening brief.” In re
Sulfuric Acid Antitrust Litig., 230 F.R.D. at 533 (quoting Hussein v. Oshkosh Motor Truck Co.,

816 F.2d 348, 360 (7th Cir. 1987) (Posner, J., concurring)).
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In other words, as Claimant notes, this instant matter is not the situation of the claimants
in Schoenfeld and Shramek — where certain arguments were never raised before the District
Court — but that of the situation of a claimant who raises new arguments a tad too late. The
rationale underscoring this harsh approach is to stem the unfairness encountered by a non-
moving party who — absent a surreply — is left without a meaningful opportunity to respond. See,
e.g., Boyer, 2005 WL 2370232, at *3. As a surreply was neither sought nor granted here, this
Court sees no reason to depart from this long established course and hereby grants the
Commissioner’s motion to deem waiver, but only as to those arguments that Claimant failed to
develop in his moving papers.

The question then becomes what, if anything, has Claimant sufficiently developed in his
motion for summary judgment or remand. On this front, Claimant argues that most of the
alleged lines of argument mentioned above were developed in his original brief. (Pl.’s Reply at 2
(mental impairments and ALJ reliance and incorporation of 2000 decision); 3 (ALJ’s finding of
mental capacity to perform simple unskilled work); 4 (ALJ’s reliance on vocational expert
testimony from 2000).)

In her 2004 decision, the ALJ found none of the updated medical evidence — including
Dr. Knopf’s diagnosis of “adjustment disorder, [and] possible borderline intellectual
functioning”™ — supported a revision of her original RFC finding or a change in her finding that
significant number of jobs in the national economy existed. (R. 258-61.) The Commissioner’s
first waiver argument is that Claimant abandoned a substantial evidence challenge to the ALI’s
findings regarding his mental capacity/intellectual functioning that limits his ability to work.

{Def.’s Mem. Summ. J. at 2 n.1, 5 n.3, and 10.) Claimant responds that he has timely raised such
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a challenge but refers back to his argument as to the ALJ’s credibility determination in his
moving papers. (Pl.’s Reply at 2.) However, Claimant’s response misses the nuance of the
Commissioner’s waiver argument, which is tied to the ALI’s RFC and step five calculus, not her
credibility call. Moreover, aside from not seeing a direct attack on this issue in Claimant’s
moving papers, the Court also finds difficulty in how Claimant would find fault with the ALJ’s
weight assigned to Knopf’s opinion when Claimant here alleges it is harmonized with the only
medical source opinion he champions, that of Dr. Berman’s. (P1.’s Reply at 2.) For Claimant’s
lack of development of an argument in his opening brief, the Commissioner’s first waiver
argument is granted.

Early on in her 2004 opinion, the ALJ incorporated her prior “findings with respect to the
five-step sequential evaluation process . .. .” (R. 257} The Commissioner contends that by
Claimant’s failure to challenge this incorporation in his moving papers qualifies as a waiver.
(Def.’s Mem. Summ. J. at 11 n.5.) Claimant counters that he raises such a challenge in his
moving papers when he argues that the ALTs 2000 findings lack specificity. (Pl.’s Reply at 2.)
Again, there is a subtle, yet significant, difference between the Commissioner’s allegation and
Claimant’s response here. The Commissioner’s focus is on the act of incorporation of the prior
decision, while Claimant points to his dissatisfaction with a certain line of reasoning appearing
first within the 2000 decision and then as part of the 2004 decision. In other words, Claimant
appears to suborn the ALJ’s reference back and importation. Thus, the Court deems waiver
appropriate here.

The Commissioner’s third waiver argument alleges that Claimant waived any challenge

to the ALJ’s reliance on SSR 96-7p factors. (Def.’s Mem. Summ. J. at 23.) Claimant does not
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address this allegation in his reply. Nevertheless, as Claimant devoted a significant share of his
motion for summary judgment to alleging that the ALJ violated SSR 96-7p through her
disproportionate attention paid to prong one at the expense of the other requisite six prongs,
(P1.’s Mem. Summ. J. at 14-15), this Court cannot find that standard for waiver met here.
Commissioner’s third waiver request is denied.

At part of step five in the standard sequential evaluation, the ALJ relied on Claimant’s IQ
scores and high school transcripts as substantial evidence that Claimant was “limited to
performing no more than simple, unskilled work.” (R.260.) The Commissioner alleges that
Claimant raised no timely challenge to this link in the ALI’s overall RFC finding either through
an insufficient support or error in legal basis argument. (Def’s Mem. Summ. J. at 24.) In turn,
Claimant contends that through his moving papers he has timely raised such a challenge through
his construction of Dr. Knopf's diagnosis of adjustment disorder with anxiety as consistent with
that of Dr. Berman’s mental health opinion of anxiety. (PL.’s Reply at 3.) Claimant’s
harmonizing of Dr. Knopf's and Dr. Berman’s opinions, however, was offered in the context of
his attack on the ALJ’s credibility analysis, not his segregated attack on her RFC calculus. Mere
mention of one argument under one silo does not necessarily preserve it for another. Claimant’s
fourth waiver argument is granted.

In the 2004 decision, the ALJ relies on Ms. Entenberg’s vocational expert testimony from
2000 for the step five analysis. (R.261.) Through her motion for summary judgment,
Commissioner alleges Claimant waived any challenge to the ALJ reliance on this prior
vocational expert testimony. (Def.’s Mem. Summ. J. at 25.) Claimant responds by pointing to

his opening brief’s background recitation of hearing testimony, including Ms. Entenberg’s.
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(P1.’s Reply at 4 (citing P1.”s Mem. Summ. J. at 8).) As a party’s arguments are the marriage of
applicable law to facts, the Court fails to see how Claimant’s neutral fact recitation developed,
no less preserved, a legal argument he did not elaborate on in later pages of the same opening
pleading. The Commissioner’s fifth waiver argument is granted.

Finally, Claimant develops an entire section of his reply brief to arguing that the ALJ
failed in her duty to develop a full and fair record by not updating X-ray images of Claimant’s
back. (P1.’s Reply at 19-21.) While Claimant is correct in noting that the Seventh Circuit has
ruled “it incumbent upon the ALJ to order additional X-rays to ascertain the extent of . . .
degeneration . . .” Smith, 231 F.3d at 437 (citing 20 C.F.R. § 404.1527(d}(2)). nothing prevented
him from raising this argument in his moving papers. Thus, the Court deems this argument
waived.

III. CONCLUSION

For the set forth above, Claimant’s Rule 59(e) motion [Doc. No. 36] and Commissioner’s
motion for reconsideration [Doc. No. 38] are GRANTED. The minute entry and memorandum
and opinion order of July 12, 2006 [Doc. Nos. 34, 35] are hereby VACATED.

Moreover, for the reasons explained above, Claimant’s motion for summary judgment
[Doc. No. 23] is GRANTED in part insofar as it requests a remand and Commissioner’s cross-
motion for summary judgment [Doc. No. 24] is GRANTED in part insofar as it requests that
certain arguments not raised in Claimant’s moving papers be deemed waived. All other requests
in the cross-motions [Doc. Nos. 23, 24] are DENIED. Accordingly, this case is remanded,
pursuant to sentence six of 42 U.S.C. § 405(g), to the Commissioner for further proceedings

consistent with this opinion.
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SO ORDERED. ENTERED:

Dated: AUG 2 2 205? (mm \/‘w\/
N. MARIA VALD

United States Magistra®® Judge
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