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UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF | NDI ANA
HAMMOND DI VI SI ON

ELI ZABETH MARSHALL,
Plaintiff
Case No. 2:06 cv 264

V.

M CHAEL J. ASTRUE
Comm ssi oner of Social Security

N N N N N N N N N N

Def endant

OPI Nl ON AND ORDER

This matter is before the court on the Petition for Judicial
Revi ew of the Decision of the Conmm ssioner of Social Security
filed by the plaintiff, Elizabeth Marshall, on Decenber 7, 2006.
For the reasons set forth bel ow, the decision of the Conm ssioner
i s REVERSED and REMANDED

Backagr ound

The plaintiff, Elizabeth Marshall, first applied for Soci al
Security disability benefits and Suppl enmental Security Incone
(SSI') on May 23, 2001, alleging a disability onset date of My
15, 2001. (Tr. 260-263) These clains were denied on August 16,
2001, and no further action was requested. (Tr. 264-268) Mar-
shall reapplied for SSI and Disability Insurance Benefits (Dl B)
on January 6, 2004. (Tr. 52-54, 270-273) These clainms were
denied initially on March 30, 2004, and upon reconsi deration on
June 24, 2004. (Tr. 274-278, 27-30, 280-281, 33-34) A hearing
before an Adm nistrative Law Judge (ALJ) was requested on August

18, 2004. (Tr. 36) On Decenber 15, 2005, a hearing was held
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before ALJ Paul Arnstrong at which Marshall, nedical expert Dr.
Walter MIler, and vocational expert Panela Tucker testified.
(Tr. 283) The ALJ denied Marshall’s application by witten
deci sion on February 10, 2006, and Marshall requested review by
t he Appeals Council on March 2, 2006. (Tr. 17-24, 12) Follow ng a
deni al of her request for review by the Appeal s Council on My
26, 2006, Marshall filed a conplaint in this court on Decenber 7,
2006. (Tr. 4)

Marshall was born on April 23, 1962, naking her 43-years-old
at the time of her hearing in front of ALJ Arnstrong. (Tr. 52)
Marshal | finished her formal education after graduating fromthe
ei ghth grade and received her GED in 1986. (Tr. 226) After
ending a relationship with an abusive boyfriend in 1999, Marshal
lived at a woman's shelter for about two nonths, but she resided
by herself in a first floor apartnent at the tine of the hearing.
(Tr. 226, 292) Marshall indicated she has a son. (Tr. 291)
Before working as a fast food enpl oyee at Rally's Hanburger from
1995 until February of 2001, Marshall worked at a nunber of
different assenbly jobs and as a certified nurses assistant. (Tr.
227) At Rally's, Marshall nade sandw ches, took custoner orders,
and occasionally worked the cash register. (Tr. 293-294) The job
required a significant amount of tinme standing and sone |ight
lifting. (Tr. 293-294)

On February 18, 2001, Marshall, previously diagnosed with
di abetes, was admitted to the Methodi st Hospital Emergency Room

conpl ai ning of a cough, congestion, and the chills. (Tr. 111,
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304) The energency room doctor ordered an x-ray of her chest,
whi ch indicated that her heart was normal and | ungs were clear.
(Tr. 116) A drug test revealed Marshall tested positive for
cocaine netabolites. (Tr. 114) WMarshall was di scharged fromthe
hospital the same day. (Tr. 115)

Marshall returned to the Methodi st Hospital Emergency Room
on May 16, 2001, after noticing |lower extremty and pedal edema
and experienci ng abdom nal swelling and distress. (Tr. 117) The
energency room doctor noted that Marshall al so conpl ai ned of
headaches and di zziness. (Tr. 127) Marshall was adnmitted to the
hospital for further care and eval uation, and she was di agnosed
with acute al coholic hepatitis, cirrhosis of the liver, alcoho
dependency, tobacco use disorder, and gastritis. (Tr. 118) Upon
di scharge on May 19, 2001, Marshall was prescribed Pepcid and a
multivitamn. (Tr. 119-120)

On May 23, 2001, about four days after her second visit to
Met hodi st Hospital, Marshall applied for disability benefits and
suppl emental inconme, citing a disability onset date of My 15,
2001. (Tr. 260-262) In support of her application, Marshal
referenced |iver problenms and chronic hepatitis. (Tr. 263) The
Soci al Security Adm nistration denied the application on August
16, 2001, because the disability was not expected to prevent
enpl oyment for 12 consecutive nonths. Marshall did not request
reconsi deration. (Tr. 264-268)

Marshal | visited the Methodi st Hospital Enmergency Roomfor a

third tinme on June 9, 2001, for swollen feet and nausea. (Tr.
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137) The doctor prescribed Tyl enol #3 and instructed her to stop
dri nki ng al cohol and to follow a | ow fat diet, and he scheduled a
foll owup appointnent. (Tr. 139)

From June 19, 2001 until January 15, 2002, Marshall partici-
pated in treatnent prograns run through Edgewat er Systens for
Bal anced Living. (Tr. 195, 140) The adm ssions assessnent noted
that Marshall reported feeling edgy, frustrated, anxious, and
nervous, but it also indicated that she displayed no noticeable
handi caps. (Tr. 195) The assessnent al so indicated that Marshal
had used crack cocai ne, snoked cannabi s, and drank al cohol. (Tr.
195) The report assigned Marshall an Axis V reading of 58 and
di agnosed her with pol y-substance dependence and adj ustment dis-
order with m xed anxi ety and depressed noods. (Tr. 197) A diag-
nostic formul ati on taken by Edgewater on August 1, 2001, assigned
a MA S. T. score of 18, indicating an evident problem (Tr. 189)
Throughout her tine at Edgewater, Marshall attended group and
i ndi vi dual sessions dealing with al cohol and drug dependency and
anger managenent. (Tr. 140-195) Wen she was eval uated by her
t herapi st and psychi atrist on Decenber 5, 2001, Marshall again
was di agnosed wi th pol y-substance abuse probl ens and adj ust nent
di sorder, but the doctors noted she was in good health. (Tr. 152)

A drug test reviewed by Edgewater on Decenber 11, 2001,
showed t he presence of cocaine and marijuana netabolites in
Marshall’s system (Tr. 150) Treatnent notes indicated Mrshal
benefitted fromthe treatnent and told her doctors she was

| earni ng about her problens and how to solve them (Tr. 140-195)
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However, Marshall frequently m ssed both her group and individua
sessions. (Tr. 146, 148, 157) On January 15, 2002, after fail-
ing to respond to letters noting m ssed appoi ntnents, Marshal
was di scharged from Edgewat er for non-conpliance. (Tr. 140-141)
The di scharge di agnosi s was pol y-substance abuse, adj ust nent

di sorder, and a GAF score of 58. (Tr. 140)

Wi |l e attendi ng Edgewat er prograns, Marshall repeatedly was
seen by cardiologists Dr. Vijay Shah and Dr. Harish Shaw bet ween
Cctober 11, 2001 and January 24, 2002. (Tr. 200-201) The echo-
cardi ogram taken by Dr. Shaw on Cctober 11, 2001, reveal ed nor nal
systolic function. (Tr. 201) |In later appointnments, the doctors
noted Marshall still was drinking, had gained wei ght, and was
experiencing back and tooth pain. (Tr. 200) In one note, Dr.
Shaw i ndi cated Marshall demanded Tyl enol #3 but was not given a
prescription because she was unable to describe the source of her
pain. (Tr. 200) Marshall was prescribed D azide, but during an
appoi ntment in Novenber 2001, she indicated that she had not been
taking the nmedication. (Tr. 200) Marshall al so conpl ai ned of
shortness of breath while wal king and chest pains. (Tr. 200)

Begi nni ng Decenber 22, 2003 and continui ng through Septenber
8, 2005, Marshall was seen by Dr. David Chube. (Tr. 252, 256)
During his exam nations, Dr. Chube noted Marshall conpl ai ned of
headaches, dizzi ness, chest pain, shortness of breath, and
weakness in her neck and back. (Tr. 252, 255-259)

On Decenber 27, 2003, Marshall returned to the Methodi st

Hospi tal Emergency Room after experiencing facial swelling and
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chest pains. (Tr.204) A portable chest x-ray was ordered, and
her heart was found to be of normal size, and her |ungs were
clear and well expanded. (Tr. 205) A toxicology report indicated
that Marshall was negative for all drugs. (Tr. 212) Marshal
returned to the Methodi st Hospital Enmergency Room on January 7,
2004, with swelling on the left side of her face. (Tr. 217) She
was instructed to change her facial soap and prescri bed Benadryl.
(Tr. 218-219)

On January 6, 2004, Marshall reapplied for SSI and DIB, cit-
ing a disability onset date of May 15, 2001. (Tr. 52, 270) 1In a
disability report filled out on January 15, 2004, Marshall indi-
cated that fluid on her heart, obesity, and high bl ood pressure
l[imted her ability to work. (Tr. 83) She noted frequent head-
aches, nosebl eeds, chest pain, back pain, and sharp pains in her
right leg and ankle. (Tr. 83-84) Marshall reported taking Enal a-
pril and Furosem for her high blood pressure and Potass CL. (Tr.
87) The Field Ofice Disability Report filled out the same day
noted that Marshall was clean and neat in appearance, answered
guestions without difficulty, but turned to a few different
positions in her chair during the interview. (Tr. 92) In a dis-
ability report conpleted on January 23, 2004, Marshall i ndicated
that she took care of her personal hygi ene and took her nedica-
ti ons when she woke up in the norning. (Tr. 94) She also wote
t hat she cooked and washed di shes and swept the floor at her
house. (Tr. 94) Marshall noted she had trouble getting along with

peopl e at her prior job because they said she was too "bossy."
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(Tr. 95) When pronpted about her headaches, Marshall wote that
she got headaches three to four tines a week and usually laid
down until they went away. (Tr. 97)

On March 3, 2004, Marshall was exam ned by consultative
exam ner Dr. Herbert Wiite. (Tr. 220) Dr. Wiite noted that
Marshal | nentioned her hypertension diagnosis in 2001 and her
nosebl eeds occurring up to four tinmes a week. (Tr. 220) Dr. Wite
al so noted that Marshall had a nosebl eed on the day of his
eval uation. (Tr. 220) Mrshall also alleged that she suffered
from headaches and chest pain since 2001 and that she experienced
pain in her back and right shoulder froman injury sustained
while working in the garden. (Tr. 221) Dr. Wite found sone node-
rate tenderness in Marshall’s right shoul der and her | unbar spine
regi on, but he noted normal range of notion and fine finger mani-
pul ation. (Tr. 222-223) Her nuscle strength and grip strength
were 5/5, and all deep tendon reflexes were 0/4. (Tr. 223) Dr.
Wiite noted that Marshall had mlId difficulty in getting on and
off the examtable, standing on toes, and standing on heels,
noderate difficulty in squatting, and severe difficulty in stand-
ing on one leg. (Tr. 224) Dr. Wite s final inpression of Marsh-
all was that she had obesity, hypertension, headaches, atypica
chest pains, and back pain. (Tr. 224)

On March 4, 2004, Marshall was referred to Dr. Patrick
McKian for a nental status evaluation. (Tr. 226) At her appoint-
ment, Marshall conpl ained of problens sl eeping and feeling

irritable, fatigued, and depressed. She stated that she had wth-



case 2:06-cv-00264-APR  document 23  filed 09/25/2007 page 8 of 26

drawn from people and that she experienced arthritis in her arns
as a result of a stab wound at age ten. (Tr. 227) Dr. MKian
noted that Marshall had an irritable surly attitude and that she
denonstrated a full range of affect. (Tr. 227) Dr. MKian al so
i ndi cated that Marshall never had received nental health treat-
ment in the past, that she did not have health insurance, and
t hat she had been denied Medicaid on a couple of requests. (Tr.
229) The examreveal ed that Marshall sonetinmes did her |aundry
using the laundry nmachines at the woman's shelter and that she
usual |y stayed inside and watched TV or |istened to the radio.
(Tr. 228) Dr. MKian s diagnosis was adj ustnent disorder with
m xed enotional features, in addition to sonme synptons of depres-
sion, and he gave her a GAF of 52. (Tr. 229) He also noted that
Marshal | used al cohol about once a week. (Tr. 229)

On March 25, 2004, Dr. J. Corcoran and Dr. J. Sands com
pl eted a Physical Residual Functional Capacity Assessnent of
Marshall. (Tr. 230) The doctors found that Marshall was able to
lift 20 pounds occasionally and 10 pounds frequently, was able to
stand and/or wal k about six hours in an eight-hour workday, sit
for six hours in an eight-hour workday, and had unlimted push
and pull capacity. (Tr. 231) Moreover, they noted that her
nmuscl e strength was 5/5 throughout and that her grip and fine
finger mani pul ation were normal. (Tr. 231) The doctors recorded
that the plaintiff had difficulty squatting and standi ng on one
| eg, had decreased | unbar range of notion, and had sone postura

[imtations due to her obesity. (Tr. 232) Dr. Corcoran also
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i ndi cated that he thought Marshall seened credible. (Tr. 235)

Dr. K Neville and Dr. J. Evans conpleted a psychiatric
revi ew techni que of Marshall on March 26, 2004, and found that
Marshal | had an adj ustnent disorder but that the inpairnent was
not severe. (Tr. 238-250) The doctors noted that Marshall was
i ndependent, cooked, cleaned, did her own |aundry, and grocery
shopped, and they al so determ ned that Marshall had mld diffi-
culties in maintaining social functioning. (Tr. 248, 250)

During Marshall’s hearing before ALJ Arnstrong on Decenber
15, 2005, she testified that she had gone to AA neetings until
ei ther 2002 or 2003, and had | ast consunmed al cohol and used
marijuana on her birthday in April 2005. (Tr. 289-290) Marshal
stated that prior to 1998 she had |lived with an abusi ve boy-
friend, and after stabbing himand breaking his arm she noved
into a shelter that hel ped wonen get off the streets. (Tr. 291)
Wiile at the shelter, Marshall indicated she devel oped rel ati on-
ships with the nuns, and one, Sister Loretta, still took her to
see her son. (Tr. 291)

Marshall confirmed that the last tine she was enpl oyed was
i n February 2001, when she worked in a fast food restaurant
maki ng sandw ches, taking orders, and occasionally working the
cash register. (Tr. 293) The job required Marshall to be on her
feet for nost of the day and included sonme light lifting of about
five or ten pounds. (Tr. 293-294) Marshall intimted that she
had done simlar work in the five years precedi ng 2001, and

before that had worked as a CNA. (Tr.294) The ALJ inquired into
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why Marshall left the fast food job, and she responded that the
area had deteriorated and that the restaurant had been robbed
several tinmes. (Tr. 295) She then indicated that she no | onger
could work a fast food job because her right hand was swol | en due
to arthritis, and the gout in her legs made it difficult to stand
for a long period of tinme. (Tr. 296) Marshall stated that she
was | eft handed. (Tr. 296) Wen the ALJ asked her to open and
cl ose each of her hands, Marshall conpl ained that her right arm
was sore. (Tr. 296)

Next, the ALJ inquired as to whether Marshall could work as
a self-service gas station attendant where she would be sitting
down for the majority of the day. (Tr. 298) Marshall stated that
she could not work as an attendant because her nedication nmade
her drowsy and the cold air comng in through the wi ndows of the
station woul d affect her shoulder. (Tr. 298) Marshall then
stated that she was taking Tylenol #3 with codeine for the pain
in her right shoulder, the arthritis in her right hand, and the
gout, which nade her right hand and knees swell. (Tr. 299) Marsh-
all testified that she was not currently |ooking for a job
because she knew her sickness and nedi cati ons woul d hold her back
and make her drowsy. (Tr. 301) Although she had received sone
| eads fromthe unenpl oynent office, Marshall indicated she had
been unable to secure a job. (Tr. 304)

The ALJ then asked Marshall about her di scharge from Edge-
water. (Tr. 301) Marshall contended that she was not discharged

for non-conpliance but rather |eft the program because she did

10
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not think it was hel ping her recover. (Tr. 302) Marshall then
not ed she sat in on sone prograns conducted by Sister Loretta
fromthe woman’s shelter to ensure that she was able to remain
of f of drugs and al cohol. (Tr. 302)

Marshal | testified that she had difficulty dealing with
peopl e and an attitude probl em especially when taking orders.
(Tr. 308) Marshall stated that she suffered from depression and
anxi ety about receiving her township suppl enented i ncone, had
t hought about commi tting suicide on various occasions, and sone-
times got so depressed that she could not get out of bed for an
entire day. (Tr. 309-311) The ALJ al so established that Marshal
wei ghed 253 pounds, which qualified her as obese. (Tr. 314)

Medi cal expert Dr. Walter MIler testified that nany of
Marshal |’ s problens were a result of her past al cohol abuse. (Tr.
312) He intimated that her heart failure, acute hepatitis, and
enlarged liver could be reversed by cessation of drinking. (Tr.
312) Dr. MIller then testified that Marshall could do a full
range of light work and agreed with the RFC determination in the
record. (Tr. 313) MIller also spoke about the claimnt’s psychi -
atric inpairnents, and he opined that her actual dysfunction was
not to the level of lack of social contact. However, he admtted
that he was not a psychiatrist. (Tr. 314)

Next, the ALJ provided a series of hypothetical questions to
t he vocational expert, Pamela Tucker. (Tr. 315) The first hypo-
thetical was based on an individual Iimted to Iight exertiona

duties, sinple routine work, and no work at unprotected hei ghts

11
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or on dangerous, noving machi nery, open flanes, or bodies of
water. (Tr. 315) The VE indicated that this individual would be
able to return to work as a fast food worker. (Tr. 316) The ALJ
t hen asked if the sanme individual, further limted to no nore
than superficial contact with supervisors, coworkers, and the
general public, would be able to be a fast food worker. (Tr. 316)

The VE responded "no" but testified that there was work in the
regi onal or national econony that such a person could do, such as
a housekeeper, a laundry worker, and a night office cleaner. (Tr.
316) In the next hypothetical, the ALJ assunmed that the sane
individual, with the same limtations, also was limted to seden-
tary exertional duties. (Tr. 316) The VE testified that this

i ndi vi dual could work as a bench assenbl er, hand packer, and

i nspector/checker. (Tr. 317) Next the ALJ asked whether there
woul d be work for an individual with all the above limtations,
in addition to difficulty with fine finger manipul ati on, and the
VE responded that the sane enpl oynent opportunities would be

avai lable. (Tr. 317) Then the ALJ inquired into whether an
individual with all the above limtations except difficulty with
fine finger manipulation, but difficulty concentrating due to
side-effects of nedication, could do the prior listed jobs. (Tr.
318) The VE responded that the individual could not do the iden-
tified jobs. (Tr. 318) Finally, the ALJ assuned that the sane

i ndi vi dual could concentrate but would m ss nore than two days of
work a nmonth due to occasi onal exacerbation of pain and swelling

inthe legs. (Tr. 318) The VE intimated that this individua

12
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woul d not be able to do any of the nentioned work. (Tr. 318)

The ALJ denied benefits in a witten decision on February
10, 2006. (Tr. 17) The ALJ concluded that Marshall’s obesity was
a severe inpairnment but not nedically equivalent to a listed
inmpairment. (Tr. 20-21) He opined that while pain and swelling in
the | egs and shoul der was a reasonabl e synptom of obesity, the
credibility of Marshall’s statements concerning the intensity,
duration, and limting effects of these synptons was questi on-
able. (Tr. 21) The ALJ indicated that Marshall did not report
severe pain, headaches, or difficulty standing to her physicians
and that she had not been considered for any treatnment for her
physi cal conplaints other than pain nedication. (Tr. 21) He al so
commented that Marshall was not referred for x-rays or Magnetic
Resonance | magi ng and had been non-conplaint with nmental health
treatment. (Tr. 21) Moreover, since there was no RFC assessnent
froma treating physician, the ALJ relied on the RFC assessnent
conducted by the State, which had found that Marshall was capabl e
of performng |ight work. (Tr. 21)

The ALJ concluded that since the claimnt was able to per-
formlight work, she could return to her prior enploynent as a
fast food worker. (Tr. 22) Moreover, based on the RFC assess-
ment, the ALJ indicated that the claimant coul d perform ot her
work in the regional econony, including 12,000 jobs as a house-
keeper, 1,000 as a laundry worker, and 7,000 as a night office

cl eaner. (Tr. 22)

13
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Di scussi on

The standard for judicial review of an ALJ's finding that a
claimant is not disabled within the neaning of the Social Secu-
rity Act is limted to a determ nation of whether those findings
are supported by substantial evidence. 42 U S.C 8405(g) ("The
findings of the Conmm ssioner of Social Security, as to any fact,
i f supported by substantial evidence, shall be conclusive.");
Schmi dt v. Barnhart, 395 F.3d 737, 744 (7'" Gir. 2005); Lopez ex
rel Lopez v. Barnhart, 336 F.3d 535, 539 (7'" Gir. 2003). Sub-
stanti al evidence has been defined as "such rel evant evidence as
a reasonable m nd m ght accept to support such a conclusion."

R chardson v. Perales, 402 U.S. 389, 401, 91 S.C. 1420, 1427, 28
L. Ed. 2d 852, (1972) (quoting Consol i dated Edi son Conpany v. NRLB,
305 U. S 197, 229, 59 S.C. 206, 217, 83 L.Ed.2d 140 (1938)).
See al so Jens v. Barnhart, 347 F.3d 209, 212 (7'" Gir. 2003);
Sins v. Barnhart, 309 F.3d 424, 428 (7'" Cir. 2002). An ALJ's
deci sion must be affirmed if the findings are supported by sub-
stantial evidence and if there have been no errors of law. R ce
v. Barnhart, 384 F.3d 363, 368-369 (7'" Gir. 2004); Scott v.
Barnhart, 297 F.3d 589, 593 (7'" Cir. 2002). However, "the

deci sion cannot stand if it lacks evidentiary support or an
adequat e di scussion of the issues.” Lopez, 336 F.3d at 539.

Disability insurance benefits are available only to those
i ndi vi dual s who can establish "disability" under the ternms of the

Soci al Security Act. The claimnt nust show that she is unable

14



case 2:06-cv-00264-APR  document 23  filed 09/25/2007 page 15 of 26

to engage in any substantial gainful activity

by reason of any nedically determ nabl e phys-

ical or nmental inpairnment which can be ex-

pected to result in death or which has |asted

or can be expected to last for a continuous

period of not |ess than 12 nonths.

42 U.S.C. §423(d)(1)(A)
The Social Security regulations enunerate the five-step sequen-
tial evaluation to be foll owed when determ ning whether a claim
ant has net the burden of establishing disability. 20 C.F. R
8404.1520. The ALJ first considers whether the claimant is
presently enpl oyed or "engaged in substantial gainful activity."
20 C.F. R 8404.1520(b). If she is, the claimant is not disabled
and the evaluation process is over; if she is not, the ALJ next
addresses whether the claimant has a severe inpairnment or conbi-
nation of inpairnments which "significantly limts . . . physica
or nental ability to do basic work activities." 20 C.F.R
8404. 1520(c). Third, the ALJ determ nes whether that severe
i mpai rment neets any of the inpairnents listed in the regul a-
tions. 20 CF.R 8401, pt. 404, subpt. P, app. 1. |If it does,
then the inpairnment is acknow edged by the Conm ssioner to be
concl usively disabling. However, if the inpairnent does not so
l[imt the claimant's remaining capabilities, the ALJ reviews the
claimant's "residual functional capacity"” (RFC) and the physica
and nental demands of her past work. [If, at this fourth step,
the clai mant can perform her past rel evant work, she will be

found not disabled. 20 C. F.R 8404.1520(e). However, if the

cl ai mant shows that her inpairnment is so severe that she is

15
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unabl e to engage in her past relevant work, then the burden of
proof shifts to the Conm ssioner to establish that the clai mant,
in light of her age, education, job experience and functiona
capacity to work, is capable of perform ng other work and that
such work exists in the national econony. 42 U S.C 8423(d)(2);
20 C.F. R 8§404.1520(f).

Marshall initially challenges the ALJ's determ nation that
obesity was her only severe inpairnent. Step two analysis re-
quires that the claimant establish she suffers froma nedically
determ nabl e physical or nental inpairnment that has |lasted, or is
expected to last, for a continuous period of at |east 12 nonths.
20 C.F. R 88404.1520 (a)-(c), 416.909. Severity, however, is
nmerely a threshold analysis that requires the claimant only to
show she has at | east one severe inpairnment. Bradley v. Barn-
hart, 175 Fed. Appx. 87, 90 (7'" Cir. 2006); @/ enbiewski v.
Barnhart, 322 F.3d 912, 918 (7'M Cir. 1999); H ckman v. Apfel,

187 F.3d 683, 688 (7'"" Cir. 1999) ("It is quite apparent that
severity is nerely a threshold requirenent."). ALJ Arnstrong did
find that Marshall had a severe inpairnment, obesity, and thus
proceeded at step three to exam ne whether the inpairnent quali-
fied as a |isted inpairnent.

However, Marshall also criticizes the ALJ for using the
faulty step two determination in assessing her RFC at step three.
The RFC is an assessnment of the work-related activities the
clai mant can performdespite her Iimtations. 20 C F. R

§404.1545(a) (1); Young v. Barnhart, 362 F.3d 995, 1000 (7'" Gr

16
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2004). Wien determning the extent of a claimant's disability,
the ALJ nust consider physical abilities, nmental abilities, and
all other inpairnents, including those that are not severe. 20
C. F. R 8404.1545(a)(2); Young, 363 F.3d at 1001. In nmaking the
RFC assessnent, the ALJ can rely on the conclusions of qualified
nmedi cal professionals. Cass v. Shalala, 8 F.3d 552, 555 (7th Gr.
1993).

In his opinion, the ALJ stated that he carefully considered
all synptons in the record before nmaki ng the RFC determ nation.
(Tr. 21) The opinion included a discussion of not only the
claimant’ s obesity and the resulting synptons, but also the
claimant’ s al |l eged back, neck, and shoul der pain, along with
constant drowsiness. (Tr. 21) This is consistent with RFC
eval uations that require consideration of all nedically determ -
nabl e i npairnments, both severe and non-severe. There is no
i ndication that the ALJ only considered obesity when determ ni ng
Marshal |’s RFC. 20 C.F.R 8§404. 1545(a)(2).

Marshal | next objects to the ALJ' s concl usions that her
all egations were not fully credible. Wile the ALJ nust wei gh
all credible evidence to nake an unbi ased finding, he is not
required to accept the claimant's testinony regarding a disabil -
ity or inpairment and can nmeke credibility determ nations. (ass,
8 F.3d at 555. This court will sustain the ALJ's credibility
determ nation unless it is "patently wong." Ae/son v. Apfel, 131

F.3d 1228, 1237 (7'" Cir. 1997). The ALJ's unique position to
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observe the witness entitles great deference to his opinion.
Nel/ son, 131 F.3d at 1237.

The ALJ nust take into consideration all of the claimant's
synptons, including pain, that are reasonably consistent with the
obj ective nedical evidence. 20 C F.R 8404.1529(a); Scheck v.
Barnhart, 357 F.3d 697, 703 (7'" Cir. 2004). The ALJ then nust
eval uate the intensity and persistence of the claimnt's synptons
t hrough consideration of the claimant's "nedical history, the
medi cal signs and | aboratory findings, and statenments from|[the
claimant, the claimant's] treating or exam ning physician or
psychol ogi st, or other persons about how [the claimant's] synp-
toms affect [the claimant].” 20 C. F.R 8404.1529(c). The ALJ is
required to "articulate specific reasons for discounting a
claimant's testinony as being less than credible” and is pre-
cluded fromsinply ignoring the claimant's testinony. Schm dt
395 F. 3d at 746.

Al though a claimant's conpl aints of pain cannot be totally
unsupported by the nedical evidence, the ALJ may not neke a
credibility determ nation "solely on the basis of objective
medi cal evidence." SSR 96-7p. |If the clainmant indicates that
pain is a significant factor in her inability to work, the ALJ
nmust explore how the pain inpacts the claimant's daily activities
and take into consideration observations of treating and exami n-
ing physicians, the intensity of the claimnt's pain, any aggra-
vating factors, and prescribed pain nedications and other pain

relief treatment. Lwna v. Shalala, 22 F.3d 687, 691 (7" Cir
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1994). Furthernore, the ALJ nust make nore than a single conclu-
sory statenent when discounting the clainmant's description of
pai n and nust assess both evidence favorable and unfavorable to
the claimant. SSR 96-7p; Zurawski v. Halter, 245 F.3d 881, 888
(7" Gir. 2001) (quoting Bauzo v. Bowen, 803 F.2d 917, 923 (7'"
Cir. 1986)). The decision nust contain specific reasons for the
credibility finding, supported by the evidence in the case
record, and "nmust be sufficiently specific to nake clear to the

i ndi vidual and to any subsequent reviewers the weight the adjudi-
cator gave to the individual’s statenents and reasons for that
wei ght." SSR 96-7p. See Zurawski, 245 F.3d at 887. The ALJ nust
"build an accurate and | ogical bridge fromthe evidence to [his]
conclusion.” Young, 363 F.3d at 1003; Stee/e v. Barnhart, 290
F.3d 936, 941 (7'" Gir. 2002) (citing D xon v. Massanari, 270
F.3d 1171, 1176 (7'" Gir. 2001)); Qifford v. Apfel, 227 F.3d
863, 872 (7" Cir. 2000).

Moreover, the ability to performmninal daily activities
does not undermine a claimof disabling pain. d/fford, 227 F.3d
at 872. In assessing a claimant's ability to be enpl oyed outside
of the home, the ALJ should not place undue weight on a claim
ant's househol d activities, as there is a distinct difference
between a person's ability to engage in sporadi c physical activ-
ity and being able to work for five consecutive days. Carradine
v. Barnhart, 360 F.3d 751, 755 (7'" Gir. 2004) ("[The ALJ] failed
to consider the difference between a person's ability to engage

i n sporadi c physical activities and her being able to work eight

19



case 2:06-cv-00264-APR  document 23  filed 09/25/2007 page 20 of 26

hours a day for five consecutive days of the week."). Addition-
ally, the ALJ cannot infer lack of credibility sinply fromlack
of treatnment and nust not draw any inferences about failure to
seek treatnent without first considering any explanation that the
i ndi vi dual may provide. SSR 96-7p; E//iot v. Barnhart, 2005 U. S.
Dist. LEXIS 22510 at *21 (N.D. Ind. Cct. 4, 2005).

The ALJ found Marshall's testinony partially credible and
stated that, while the nedical evidence and other evidence sup-
ported the nature of Marshall's synptons, the intensity, dura-
tion, and limting effects of the synptons were not entirely
supported. (Tr. 21) |In discounting Marshall’s testinony, the ALJ
first pointed to her daily activities and noted that other than

all she does

taki ng care of her personal needs in the norning,
is wash dishes and sweep." (Tr. 21) The ALJ did not explain why
this statenent dim nished Marshall’s credibility, and it is
uncl ear why these m ninmal tasks underm ned her conplaints. To
the extent that the ALJ relied on evidence that Marshall washed
di shes and swept, there is no indication in the record that these
activities occurred with a frequency that was conparable to a
normal work environnent. On remand, the ALJ shoul d conduct a nore
focused inquiry into Marshall’s daily activities to determ ne the
extent of her pain and the extent of her ability to performtasks
t hat woul d be conparable to sustained activity in a normal work
environment. See Zurawski, 245 F.3d at 887.

The ALJ al so concluded that Marshall failed to report severe

pai n, headaches, or problens standing to her physicians. How
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ever, the record does not reflect a conplete failure to report

t hese synptons. Marshall first conplained of headaches at a visit
to the Methodi st Hospital Emergency Room on May 16, 2001. (Tr.
127) Marshall al so reported headaches to Dr. Chube on August 9,
2005, and to a variety of sources throughout the disability
determ nation process. (Tr. 256, 97, 221). Wile a discrepancy
bet ween the degree of pain clained by Marshall and that suggested
by the nedical record can be probative of exaggeration, on remand
the ALJ nust consider all of the evidence and specifically state
t he evidence contradicting her clainms. S enkiew cz v. Barnhart,
409 F.3d 798 (7'" Cir. 2005); Zurawski, 245 F.3d at 888, £/ //ot,
2005 U.S. Dist. LEXIS 22510 at *21.

Additionally, the ALJ contended that other than being
prescri bed pain nedication, Marshall had not been considered for
any ot her nedical procedures. Marshall argues that this |ine of
reasoni ng faults her for being too poor to seek treatnent for her
ailments. This argunment is msplaced. The ALJ did not fault
Marshal | for the failure to seek further care. Rather, the ALJ
commented that Marshall’s physicians did not indicate the neces-
sity of further treatnent. There is no evidence of further
treatment for severe pain in the record.

Furthernore, the ALJ noted Marshall's non-conpliance with
mental health treatnment. At her hearing, the ALJ probed Marshal
about | eaving the Edgewater System but the explanation Marshal
of fered for her departure was not considered in the decision.

(Tr. 301-302) To the extent this evidence was a basis for the
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ALJ's credibility determ nation, on remand, the ALJ shoul d
explicitly consider why Marshall stopped participating in the
Edgewat er program before penalizing her for non-conpliance.
Marshall’s final objection to the ALJ's RFC determination is
that it did not incorporate all of her inpairnents, specifically
her mental inpairnment. The Comm ssioner is bound by his own
regul ations and rulings. Pope v. Shalala, 998 F.2d 473, 486 (7'"
Cir. 1993). Because an RFC determ nation includes consideration
of all evidence, when a claimant presents evi dence of nental
inmpairment, the ALJ is required to evaluate the inpairnment using
t he special technique prescribed in 20 C. F. R 8416.920a(a).
Salinas v. Barnhart, 2004 W. 1660904 at *8 (N.D. IIll. July 19,
2004); Wégner v. Barnhart, 2003 U S. Dist. LEXIS 25119 at *29
(WD. Ws. May 12, 2003) (aff’d 105 Fed. Appx. 80 (7" Gir.
2004)). Under this regulation, the ALJ first nust evaluate the
claimant's pertinent synptons, signs, and |aboratory findings to
determ ne whether there is a nedically determ nabl e inpairnent.
20 C.F. R 8416.920a(b)(1). If a nedically determ nable nental
impairment is found, the ALJ then nust rate the degree of func-
tional limtation resulting fromthe inpairnents in four broad
functional areas: activities of daily living; social functioning;
concentration, persistence, or pace; and epi sodes of deconpensa-
tion. 20 C F.R 88416.920a(b)(2), (c)(2), (c)(3). The ALJ nust
rate the claimant in each of these categories using a five point
scal e: none, mld, noderate, marked, and extrenme. 20 C.F.R

8416.920 a(c)(4). dCdaimants found to have none or a mld func-
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tional loss wusually are not deened to have a severe nenta

i mpai rment. See Wégner, 2003 U.S. Dist. LEXIS at *30. The ALJ
nmust docunent application of this technique by including a
specific finding as to the degree of limtation in each of these
functional areas in his decision. 20 C.F.R 8416.920a(e)(2). See
Sal i nas, 2004 W. 1660904 at *8.

Marshal |l faults the ALJ for not requesting a nedical source
statenent (MSS) fromDr. MKian as part of his psychol ogi cal
exam nation of the claimant. Although an MSS ordinarily is
requested as part of the consultative exam nation process, the
absence of an MSS does not nake the report inconplete. 20 C. F. R
8404. 1519n(c)(6). An MSS in this case, however, could illumnate
the limtations inposed by Marshall’s nmental inpairnment, and on
remand, the ALJ may order one to better understand the effect
Marshal |’ s nental inpairnent has on her ability to function in
t he wor kpl ace.

Al t hough an MSS was not required, Marshall did allege that a
ment al i npairment precluded her fromparticipating in gainful
activities, thus the ALJ was required to evaluate the severity
and i npact of the inpairnment under the special technique pre-
scribed in 20 C.F. R 8404. 1520a of the Social Security Regul a-
tions. See Salinas, 2004 W. 1660904 (N.D. 1l1. July 19, 2004);
Wegner, 2003 U.S. Dist. LEXIS 25119. There was anpl e evi dence of
ment al i npairment presented, including a diagnosis of Adjustnent
Di sorder from both Edgewater Systens and Dr. MKian. (Tr. 197,

229) The ALJ’ s deci sion, however, does not docunent application
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of this technique or even nention a nental RFC determ nation. On
remand, the ALJ should conduct a nmental RFC determ nation through
application of the special techniqgue and take this into consider-
ation when determning the claimant’s overall limtations.

Marshall's final argunments are that the evi dence does not
support the ALJ's decision that she could return to work and that
t he hypot hetical questions posed to the vocational expert were
i nconpl ete because they did not incorporate Iimtations caused by
her right shoul der pain, gout, swelling in the knees, difficulty
in the repeated use of her hands and finger, adjustnent disorder,
and difficulty wal king and standing. |In assessing whether a
cl ai mant can performthe denmands of a prior job, the ALJ cannot
describe the job in a generic manner and concl ude, on the basis
on the claimant's RFC, that she can return to the job. Ab/an v.
Sullivan, 939 F.2d 516, 518 (7'" Gir. 1991); Strittmatter v.
Schwei ker, 729 F.2d 507, 509 (7'" Gir. 1984). The ALJ nust
specify the duties involved in performng the job and access the
claimant's ability to performthe specific tasks, especially when
there is evidence that the claimant's condition has worsened
since she was | ast enployed. Ao/an, 939 F.2d at 519; Strittnat-
ter, 729 F.2d at 5009.

In the hypothetical questions, the ALJ nust include al
limtations supported by nedical evidence in the record. Steele,
290 F.3d at 942. This requirenment ensures that the vocationa
expert only refers to jobs that the clainmant can perform despite

her full range of limtations. Stee/e, 290 F.3d at 942. An
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exception to this rule exists when the "vocational expert inde-
pendently learned of the limtations (through other questioning
at the hearing or outside review of the nedical records, for
exanpl e) and presumably accounted for them" Stee/e, 290 F.3d at
942. For this exception to apply, the vocational expert nust
have reviewed the claimant's nedical evidence and have been
present during the claimnt's adm nistrative hearing testinony.
Ragsdal e v. Shal al a, 53 F.3d 816, 818 (7'" Cir. 1995).

Even though it is unclear whether Marshall's condition has
wor sened since she | ast was enployed, the ALJ did not determ ne
the specific demands of a fast food job and assess whet her
Marshal | coul d performthese tasks despite her specific limta-
tions. During the hearing, the ALJ asked Marshal |l about the
specific tasks she perforned as a fast food worker, but these
were not incorporated into the decision. For exanple, the ALJ
did not consider Marshall's claimthat she could not stand for
| ong periods of tine because of her gout, even though she testi-
fied that as a fast food worker she spent nost of the day on her
feet. (Tr. 293) On remand, the ALJ nust anal yze whet her Mar-
shall, as limted by her full range of inpairnents, can perform
each task assigned to a fast food worker. The ALJ nust undert ake

a new step five determ nation reflective of this decision

For the foregoing reasons, the decision of the Comm ssioner

i s REVERSED and REMANDED pursuant to sentence four of 42 U S.C
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8405(g). On remand, the ALJ is directed to reevaluate Marshall’s

cl ai m consi stent with this opinion.

ENTERED t his 25'" day of Septenber, 2007

s/ ANDREW P. RODOVI CH
United States Magi strate Judge
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