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i
QUESTION PRESENTED

Whether the Article 111 powers of a district court in
adjudicating a civil action brought pursuant to ERISA 8
502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) are limited to
conducting a review proceeding?



I
LIST OF PARTIES

The parties to this action are all listed in the caption:
Kathleen Semien, plaintiff; Life Insurance Company of
North America, a CIGNA company, administrator and payor
of benefits, defendant; and BP Long Term Disability (LTD)
Plan, plan sponsor, defendant.
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OPINION BELOW

The opinion of the United States Court of Appeals for
the Seventh Circuit is reported as Semien v. Life Insurance
Co. of North America, 436 F.3d 805 (7th Cir.
2006)(Reprinted at Appendix 1a-19a). The Court of Appeals
affirmed two rulings issued by the United States District
Court for the Northern District of Illinois on April 20, 2004
(Appendix 29a-33a) and on October 7, 2004 (Appendix 20a-
28a), denying leave to take discovery and granting defendant
summary judgment, respectively. Neither of the district
court’s orders was published.

STATEMENT OF JURISDICTION

This Court’s jurisdiction is invoked under 28 U.S.C.
81254(1). The initial subject matter jurisdiction was based
on 29 U.S.C. 88 1132(e)(1) and (f), and 28 U.S.C. § 1331, as
this matter arose under the Employee Retirement Income
Security Act, a federal law.

The Seventh Circuit’s opinion was issued on
February 6, 2006. No rehearing was sought.

CONSTITUTIONAL AND STATUTORY
PROVISIONS, COURT RULES INVOLVED

Article 111, Section 2 of the United States
Constitution states in relevant part:

The Judicial Power shall extend to all Cases,
In Law and Equity, arising under this
Constitution, the Laws of the United States,
and Treaties made...
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Title 29, United States Code, Section
1001(b) states:

It is hereby declared to be the policy of this
chapter to protect interstate commerce and the
interests of participants in employee benefit
plans and their beneficiaries, by requiring the
disclosure and reporting to participants and
beneficiaries of financial and other
information  with  respect thereto, by
establishing standards of conduct,
responsibility, and obligation for fiduciaries
of employee benefit plans, and by providing
for appropriate remedies, sanctions, and ready
access to the Federal Courts.

Title 29, United States Code, Section
1132(a) states:

(a) Persons empowered to bring a civil action.
A civil action may be brought--
(1) by a participant or beneficiary—

(B) to recover benefits due to him under
the terms of his plan, to enforce his rights
under the terms of the plan, or to clarify his
rights to future benefits under the terms
of the plan;

Title 29, United States Code, Sections
1132(e)(1) and (f) state:

(e) Jurisdiction.

(1) Except for actions under subsection
(@)(2)(B) of this section, the district courts of
the United States shall have exclusive
jurisdiction of civil actions under this title
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brought by the Secretary or by a participant,
beneficiary, fiduciary...

(F) Amount in controversy; citizenship of
parties. The district courts of the United
States shall have jurisdiction, without respect
to the amount in controversy or the
citizenship of the parties, to grant the relief
provided for in subsection (a) of this section
in any action.

Federal Rules of Civil Procedure 1 and 2
state in relevant part:

Rule 1. Scope and Purpose of Rules.

These rules govern the procedure in the
United States district courts in all suits of a
civil nature whether cognizable as cases at
law or in equity or in admiralty, with the
exceptions stated in Rule 81...

Rule 2. One Form of Action.

There shall be one form of action to be known
as “civil action.”

Federal Rule of Civil Procedure 26(a)(2)(B)
states in relevant part:

Except as otherwise stipulated or directed by
the court, this disclosure shall, with respect to
a witness who is retained or specially
employed to provide expert testimony in the
case or whose duties as an employee of the
party regularly involve giving expert
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testimony, be accompanied by a written report
prepared and signed by the witness. The
report shall contain a complete statement of
all opinions to be expressed and the basis and
reasons therefor; the data or other information
considered by the witness in forming the
opinions; any exhibits to be used as a
summary of or support for the opinions; the
qualifications of the witness, including a list
of all publications authored by the witness
within  the preceding ten years; the
compensation to be paid for the study and
testimony; and a listing of any other cases in
which the witness has testified as an expert at
trial or by deposition within the preceding
four years.

Federal Rule of Civil Procedure 26(b)(1)
states in relevant part:

Parties may obtain discovery regarding any
matter, not privileged that is relevant to the
claim or defense of any party...

Federal Rule of Civil Procedure 56(c)
states in relevant part:

[Summary judgment] shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on
file, together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law.
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Federal Rule of Civil Procedure 56(e)
states in relevant part:

Supporting and opposing affidavits shall be
made on personal knowledge, shall set forth
such facts as would be admissible in
evidence, and shall show affirmatively that
the affiant is competent to testify to the
matters stated therein.

Federal Rule of Evidence 802 states:

Hearsay is not admissible except as provided
by these rules or by other rules prescribed by
the Supreme Court pursuant to statutory
authority or by Act of Congress.

STATEMENT OF THE CASE

1. Employees who have been denied benefits under
an employee benefit plan governed by the Employee
Retirement Income Security Act, 29 U.S.C. § 1001 et seq.,
are entitled to receive a full and fair review of the benefit
denial conducted by the plan fiduciary. 29 U.S.C. § 1133(2)
(2006); 29 C.F.R. § 2560.503-1 (2006).

2. If the benefit remains denied following the
claim review, the employee may file a civil action to recover
benefits due under the plan. 29 U.S.C. 8§ 1132(a)(1)(B)
(2006). A stated policy of the ERISA law is to provide ready
access to the federal courts. 29 U.S.C. § 1001(b).

3. In Firestone Tire & Rubber Co. v. Bruch, 489
U.S. 101 (1989), the Court held that Congress authorized
plenary review of benefit denials, although the Court also
ruled that ERISA did not prohibit benefit plans from
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including plan language that would trigger a deferential
standard of review.

4. One question left open by Firestone,
regardless of the standard of review applied, was whether
civil actions authorized by ERISA were to be plenary
proceedings governed by the Federal Rules of Civil
Procedure or limited solely to a review of a claim record as a
court would decide an administrative law claim. This case
squarely presents that question.

5. Both the district court and the court of appeals
viewed Semien’s civil action challenging the termination of
her disability benefits as a review proceeding under an
administrative law framework.  The district court stated,
“Since Perlman [v. Swiss Bank Corp. Comprehensive
Disability Protection Plan, 195 F.3d 975 (7" Cir. 1999],
courts in this district have refused to allow discovery on or to
supplement the administrative record with material other
than what a beneficiary submitted to a plan in support of his
or her claim for benefits.” Pet.App.33a. The stated rationale
for that finding was the court’s belief that “deferential review
of an administrative decision means review on an
administrative record.” Pet.App.32a (citing Perlman, 195
F.3d at 981-82 (7th Cir. 1999)).

The court of appeals affirmed, stating as a premise
that a civil action brought under the ERISA statute is a
“review proceeding.” Pet.App. 18a. The court derived that
conclusion from its finding that “ERISA provides a limited
Acrticle 111 review.” (Pet.App. 13a)

6. Kathleen Semien, a 54 year old chemical
engineer and environmental specialist who worked for BP
Amoco for more than ten years, became disabled in May
2000 due to a liver disorder and degenerative spinal
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impairments. Her doctors certified her inability to work due
to those medical conditions; and Semien began receiving
long-term disability payments under a benefit plan sponsored
by her employer. The benefits were both insured and
administered by the Life Insurance Company of North
America (LINA), a CIGNA company. In addition to
insurance benefits, Semien also qualified to receive Social
Security disability benefits which signified her inability to
engage in “any substantial gainful activity.” 42 U.S.C. §
423(d)(1)(A) (2006) (definition of “disabled” under Social
Security Act).

Although Semien received treatment for her liver
condition, and underwent surgery in January 2002 to fuse the
vertebrae in her lower back, by October 2002, Semien’s
overall condition substantially worsened.  Her doctors
diagnosed bone spurs and stenosis of the cervical spine
which resulted in such severe pain that narcotic medication
had to be prescribed. Pet.App. 3a, 22a, 23a. In addition,
over the course of her disability, and as a consequence of her
chronic illnesses, psychiatric complications developed,
leaving Semien so severely depressed that she actively
contemplated suicide. Although Semien expressed a strong
desire to return to work, when queried by BP Amoco’s
medical staff, Semien’s primary care physician,
neurosurgeon, psychiatrist, and psychologist all reported that
anticipated restrictions and limitations from pain, fatigue,
depression, and stress intolerance would prevent her from
sustaining work activity. Pet.App.23a. Consequently, BP
Amoco found Semien incapable of returning to work.
Pet.App.23a.

Despite LINA’s initial determination that Semien
qualified for benefits, in October 2002, the insurer
terminated Petitioner’s payments, contending she was
capable of working. When Semien sought a review, LINA
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retained Eddie Sassoon, M.D. to review the medical records
and furnish an opinion as to whether Semien could work. In
a short, conclusory report that ignored the cervical spine
impairment as well as the psychiatric issues, Dr. Sassoon
corroborated LINA’s initial conclusion, although even the
Court of Appeals acknowledged, “it was unclear...exactly
what information he reviewed” (Pet.App. 5a). LINA also
retained a psychiatrist, Jack Greener, M.D., to review
Semien’s medical records; and without considering her
physical impairments, he found her capable of performing a
sedentary occupation. Pet.App. 5a.

Based on its consultants’ reports, and in the absence
of a medical examination or even direct consultation with
Semien’s physicians, LINA upheld its determination.
Semien then filed suit pursuant to 29 U.S.C. § 1132(a)(1)(B)
(2006) seeking restoration of her benefits. Because she had
no opportunity during the pre-suit appeal to cross-examine
LINA’s consultants, Petitioner requested limited discovery to
investigate any financial bias and other prejudicial
relationships that might exist between LINA and the
consultants it retained. LINA refused to permit the
discovery, though; and the district court denied Semien’s
request to compel discovery on the ground that ERISA
proceedings proscribe discovery. Pet.App. 29a-33a.

Subsequently, on October 7, 2004, despite the court’s
acknowledgement that the evidence establishing Semien’s
disability could have supported a judgment in her favor
(Pet.App.27a), the court ignored the conflict in the evidence
and granted summary judgment to the defendants.
Pet.App.20a-28a. Without giving the Petitioner the
opportunity to investigate bias or other potential flaws in the
claims process, the court credited the insurer’s consultants’
reports as substantial evidence sufficient to uphold the
benefit termination under an arbitrary and capricious
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standard of court review. Pet.App. 20a-28a. Petitioner filed
a timely notice of appeal on October 14, 2004.

The Seventh Circuit affirmed the district court’s
ruling in all respects in a decision issued on February 6,
2006. Pet.App. 1a-19a. While accepting that Semien’s
evidence provided “rational” support for a contrary
conclusion, the court nonetheless found no reason to allow
Petitioner any means to present a challenge to the reports
prepared by LINA’s consultants. Pet.App. 9a. As its
rationale, the Court of Appeals applied an administrative law
paradigm, deeming the adjudication of ERISA civil actions
as “review proceedings” and expressing a concern that
“Congress has not provided Article 11l courts with the
statutory authority, nor the judicial resources, to engage in a
full review of the motivations behind every plan
administrator's discretionary decisions.” Pet.App.18a.

Both the paradigm applied, and the ruling of the
Seventh Circuit, conflict with the language of the ERISA
statute, its legislative history, and with rulings issued by this
Court and by the First, Second, Third, Fifth, Sixth, Eighth,
Ninth and Eleventh Circuit Courts of Appeals.
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REASONS FOR ALLOWANCE OF THE WRIT

. The Semien Ruling Conflicts With the ERISA
Statute, Prior Rulings of the Supreme Court, and Rulings
Issued By Other Courts of Appeals

A The Semien Ruling Conflicts with the ERISA
Statute’s Creation of Civil Actions as Well as This Court’s
Recognition that Civil Actions are Not “Review
Proceedings” Absent Explicit Statutory Direction

1. The Language of the ERISA Statute
Precludes Characterization of ERISA
Civil Actions As Review Proceedings

Civil actions authorized by § 502 of the Employee
Retirement Income Security Act are not “review
proceedings” of a claim record as the Seventh Circuit ruled.
Pet.App. 18a. Congress’ authorization of a “civil action...to
recover benefits due ... under the terms of [a] plan” (29
U.S.C. § 1132(a)(1)(B) (2006)) entitles plan participants to a
plenary court proceeding rather than a claim record review
under the principles enunciated in Chandler v. Roudebush,
425 U.S. 840 (1976).

In Chandler, the identical issue arose with respect to
employees bringing civil actions to redress discrimination in
federal employment pursuant to § 717(c) of the Civil Rights
Act, 42 U.S.C. 82000e et seq.. While some lower courts had
ruled that such actions involved a review of the record made
at prior administrative proceedings, this Court overruled
those decisions and held that federal employees were entitled
to discovery and a trial rather than a review proceeding,
explaining: “Nothing in the legislative history indicates that
the federal-sector "civil action™ was to have this chameleon-
like character, providing fragmentary de novo consideration
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of discrimination claims where "appropriate,” ibid., and
otherwise providing record review.” 425 U.S. at 861. The
Court added,

In most instances, of course, where Congress
intends review to be confined to the
administrative record, it so indicates, either
expressly or by use of a term like "substantial
evidence," which has "become a term of art to
describe the basis on which an administrative
record is to be judged by a reviewing court."”
Ibid. E. g., 5 U.S.C. § 706 (scope-of-review
provision of Administrative Procedure Act);
12 U.S.C. § 1848 (scope-of-review provision
applicable to certain orders of the Board of
Governors of the Federal Reserve System); 15
U.S.C. § 21 (c) (scope-of-review provision
applicable to certain orders of the Interstate
Commerce  Commission, the  Federal
Communications Commission, the Civil
Aeronautics Board, the Federal Reserve
Board, and the Federal Trade Commission);
21 US.C. 8§ 371 ()(3) (scope-of-review
provision applicable to certain orders of the
Secretary of Health, Education, and Welfare).

425 U.S. at 862 n.37.

Applying Chandler’s analysis, it is evident that
nowhere in the statute itself or in the legislative history of the
ERISA law is the term “substantial evidence” used; nor is
there any support for a conclusion that Congress intended
ERISA civil actions would be review proceedings.
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2. The Seventh Circuit’s Conclusion that a District
Court’s Article Il Powers Are Limited Under ERISA
Is Contrary to ERISA’s Legislative History

The previous argument is reinforced by ERISA’s
legislative history which is completely contrary to the
Seventh Circuit’s conclusion that the federal courts’ Article
Il powers are limited in deciding ERISA benefit disputes.
While the Semien opinion cites a purported Congressional
intent that ERISA provide "a method for workers and
beneficiaries to resolve disputes over benefits inexpensively
and expeditiously,” (Pet.App. 18a), the citation for that
comment can be traced to Senate Report 93-383
accompanying S.1179, a predecessor to the bill that
eventually became the ERISA law. The draft bill afforded
pension claimants the opportunity to pursue a grievance or
arbitration proceeding before the Secretary of Labor; and the
report refers to such a proceeding as providing “the
opportunity to resolve any controversy over [ ] retirement
benefits under qualified plans in an inexpensive and
expeditious manner...Accordingly, the committee has
decided to provide that controversies as to retirement
benefits are to be heard by the Department of Labor.”
S.Rep. 93-383, reprinted in 1974 U.S. Code Cong. & Admin.
News 5000.

That provision was dropped from the final bill,
though; and nowhere in the ERISA statute is there any
provision limiting the manner in which the courts are to
resolve civil actions brought by welfare plan participants
pursuant to 29 U.S.C. 81132(a). On the contrary, the
Conference Report explained that ERISA civil actions “are
to be regarded as arising under the laws of the United States
in similar fashion to those brought under section 301 of the
Labor-Management Relations Act of 1947." H.R. Conf. Rep.
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93-1280, 93d Cong., 2d Sess. 327 (1974). According to
Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 456
(1957), Section 301 (29 U.S.C. 8185) requires the federal
courts to "fashion from the policy of our national labor laws"
a federal common law governing the interpretation of
collective bargaining agreements which includes plenary
proceedings that even encompass trials before juries. See,
Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry,
494 U.S. 558 (1990).

The statutory history of 29 U.S.C. 8 1133 further
supports a conclusion that the absence of an evidentiary
hearing or even an arbitral forum prior to suit mandates
plenary procedures. According to the House Conference
Report, § 1133 was included as a compromise between the
original House Bill, which had no such provision and the
Senate Bill, which provided for review and arbitration of
benefit disputes. H.R.Rep.N0.93-1280, 93d Cong., 2d Sess.,
reprinted in 1974 U.S.Code Cong. & Ad.News 5038, 5108.
Further, the absence of an administrative hearing or
discovery proceedings from the claim regulations applicable
to 29 U.S.C. § 1133, 29 C.F.R. §2560.503-1, underscores the
need for plenary proceedings for plan participants who
initiate civil actions to redress benefit claim denials.

In contrast to the benefit claim regulations, other
ERISA regulations create an administrative process for
adjudicating prohibited transaction penalties, with discovery
procedures and an explicit statement that ensuing civil
actions are review proceedings. Compare 29 C.F.R. 8§
2560.502i-1, 2570.7, and 2570.11. In the absence of any
comparable process for claim appeals, though, there is no
basis for adjudicating ERISA benefit suits as review
proceedings; and the plenary procedures afforded by the
Federal Rules of Civil Procedure are to be accorded plan
participants seeking relief under 29 U.S.C. §1132(a)(1)(B).
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Although the Court has never ruled on this precise
issue, it has acknowledged Congress’ intent to provide
plenary proceedings under the ERISA law rather than having
the court review a claim record that amounts to little more
than unsworn hearsay evidence. In Massachusetts Mutual
Life Insur.Co. v. Russell, 473 U.S. 134, 144 (1985), the
Court explained that the statutory provision authorizing a
civil action under the ERISA law, 29 US.C. §
1132(a)(1)(B), “enables a claimant to bring a civil action to
have the merits of his application determined, just as he may
bring an action to challenge an outright denial of benefits.”
Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 110
(1989) further dispels any basis for interpreting the ERISA
statute in a manner that prohibits plenary proceedings:
“Unlike the LMRA' [29 U.S.C. § 186(c)(2) 2006], ERISA
explicitly authorizes suits against fiduciaries and plan
administrators to remedy statutory violations, including
breaches of fiduciary duty and lack of compliance with
benefit plans. 29 U.S.C. 88 1132(a), 1132(f).”

Moreover, the Court has cautioned against deeming
pre-litigation claim appeals a substitute for plenary
proceedings. In Rush Prudential HMO, Inc. v. Moran, 536
U.S. 355, 385 (2002), the Court found:

[ERISA] requires plans to afford a beneficiary
some mechanism for internal review of a
benefit denial, 29 U.S.C. § 1133(2), and

! Cases such as Beam v. Intl. Org. of Masters, Mates and Pilots, 511 F.2d
975, 980 (2d Cir. 1975) had characterized LMRA proceedings as seeking
review of Trustees determinations after pointing out that “review in this
case is not the examination of a dispute between an insurance company
with a boilerplate contract on one hand and a consumer on the other.” In
contrast, that is exactly what occurred here; and unlike benefit trusts
established under the LMRA where both management and the employees
appoint trustees, the decisionmaker here was an insurance company,
further supporting this Court’s distinction between claims under the
LMRA and ERISA claims.
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provides a right to a subsequent judicial
forum for a claim to recover benefits, §
1132(a)(1)(B). Whatever the standards for
reviewing benefit denials may be, they cannot
conflict with anything in the text of the
statute, which we have read to require a
uniform judicial regime of categories of relief
and standards of primary conduct, not a
uniformly lenient regime of reviewing benefit
determinations. (citation omitted)(emphasis
added).

Thus, while expeditious and inexpensive litigation is
the desired goal of all civil procedure (See, Fed.R.Civ.P. 1),
Semien’s reliance on a supposed Congressional intent to
curtail the civil procedure accorded ERISA proceedings
deviates from the statute. Neither the statutory language nor
ERISA’s legislative history provides support for the Seventh
Circuit’s conclusion that a district court’s Article 111 powers
are limited under ERISA. Pet.App. 18a. Congress created a
civil action for plan participants with the intent that the law
not afford “less protection to employees and their
beneficiaries than they enjoyed before ERISA was enacted.”
Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 114
(1989).2

Before ERISA, federal courts applied contract law to
resolve employee benefits disputes. See Brief of Solicitor
General in Firestone, 1987 U.S. Briefs 1054, at 5 n.7.
Unquestionably, the dispute here arose over an insurance
contract, and would have been resolved through plenary
court proceedings notwithstanding the ERISA law. See, e.g.,
Cox v. Washington Natl. Insur.Co., 520 S.W.2d 76

2

Firestone also dismissed an argument that considerations relating to
the cost of litigation are grounds for limiting court review (489 U.S. at
115), further undermining the Seventh Circuit’s rationale.
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(Ct.App.Mo. 1974)(employer sponsored disability benefit
claim accorded plenary civil procedure); Antram V.
Stuyvesant Life Insur.Co., 287 So.2d 837 (Ala. 1973)(same).

Moreover, even under the common law of trusts,
which underpins much of the ERISA statute according to
Firestone, plenary proceedings were the norm prior to
ERISA. See, e.g., Barnett v. Ross, 333 Pa. 510, 3 A.2d 923,
925 (Pa. 1939) (in an action for breach of implied trust by
fiduciary, plaintiff beneficiary may seek a bill of discovery
in equity to support a claim of existence of trust and
misconduct of alleged trustee); Phelps Dodge Corp. v.
Brown, 112 Ariz. 179, 540 P.2d 651 (1975)(jury trial
conducted); Matthews v. Swift & Co., 465 F.2d 814 (5th Cir.
1972)(plenary bench trial of pension and disability claim
despite arbitrary and capricious standard of review).

Although this Court ruled in Firestone that federal
courts are to determine employee benefit claims brought
under the ERISA law pursuant to a plenary standard of
review unless the plan stipulates for a more deferential
standard, neither that ruling, nor any other Supreme Court
decision limits the scope of civil procedures available under
ERISA. What the Semien case appears to have misperceived
is a distinction between a plenary proceeding and a de novo
standard of court review. Even under an arbitrary and
capricious standard of review, such as the one applied by the
district court and by the Court of Appeals in this case, a court
must examine in the first instance whether the decision-
maker “entirely failed to consider an important aspect of the
problem [or] offered an explanation for its decision that runs
counter to the evidence.” Motor Vehicle Mfr. Ass’n v. State
Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983).
Likewise, in McDonald v. Western-Southern Life Ins. Co.,
347 F.3d 161, 172-173 (6th Cir. 2003), the Sixth Circuit
explained that when a court reviews an ERISA plan


https://www.lexis.com/research/buttonTFLink?_m=6208edc5db5ce0b114bb0c94b321e457&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b229%20F.R.D.%20699%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=23&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b463%20U.S.%2029%2cat%2043%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAk&_md5=d905dc8b49a0f9f8b0fbd67c17b399b8
https://www.lexis.com/research/buttonTFLink?_m=6208edc5db5ce0b114bb0c94b321e457&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b229%20F.R.D.%20699%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=23&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b463%20U.S.%2029%2cat%2043%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAk&_md5=d905dc8b49a0f9f8b0fbd67c17b399b8
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administrator’s decision, the determination of whether a plan
administrator’s decision is arbitrary and capricious

inherently includes some review of the quality
and quantity of the medical evidence and the
opinions on both sides of the issues.
Otherwise, courts would be rendered to
nothing more than rubber stamps for any plan
administrator’s decision as long as the plan
was able to find a single piece of evidence-no
matter how obscure or untrustworthy-to
support a denial of a claim for ERISA
benefits. (citation omitted)

Consequently, a showing of whether a plan
administrator’s determination is arbitrary and capricious
requires that the claimant be afforded the same tools as any
other litigant bringing a civil action in the district court,
contrary to the Seventh Circuit’s deprivation of the discovery
Petitioner sought. Rule 1 of the Federal Rules of Civil
Procedure mandates applicability of the Rules to all civil
actions other than those enumerated in Rule 81, with no
exception made for ERISA cases. Indeed, in New
Hampshire Fire Ins.Co. v. Scanlon, 362 U.S. 404, 406
(1960), this Court ruled that even in tax levies, plenary
procedures are required. The Court explained:

Summary trial of controversies over property
and property rights is the exception in our
method of administering justice.
Supplementing the constitutional, statutory,
and common-law requirements for the
adjudication of cases or controversies, the
Federal Rules of Civil Procedure provide the
normal course for beginning, conducting, and
determining controversies. Rule 1 directs that
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the Civil Rules shall govern all suits of a civil
nature, with certain exceptions stated in Rule
81 none of which is relevant here. Rule 2
directs that “There shall be one form of action
to be known as “civil action.’”

The Seventh Circuit’s ruling, which exempts ERISA cases
from the Federal Rules of Civil Procedure, is inconsistent
with these principles.

B. The Semien Ruling Conflicts with Rulings Issued
by Other Circuits

The Seventh Circuit’s treatment of ERISA cases is
also directly contrary to rulings issued by virtually every
other Circuit. The Seventh Circuit has disregarded this
Court’s mandatory injunction in Firestone that “if a benefit
plan gives discretion to an administrator or fiduciary who is
operating under a conflict of interest, “that conflict must be
weighed as a ‘facto[r] in determining whether there is an
abuse of discretion.”” 489 U.S. at 115 (citing Restatement
(Second) of Trusts § 187, Comment d.)(emphasis added).
Applying that directive, in Calvert v. Firstar Finance, Inc.,
409 F.3d 286, 292 (6th Cir. 2005), the Sixth Circuit
expressed concern about consultants, such as the doctors
identified in the Semien ruling, who are hired by insurers to
review claims: “As the plan administrator, Liberty had a
clear incentive to contract with individuals who were
inclined to find in its favor that Calvert was not entitled to
continued LTD benefits.”® Consequently, the Sixth Circuit
admonished that discovery would provide “a better feel for

® This Court, too, expressed concern in Black & Decker Disability Plan v.
Nord, 538 U.S. 822, 832 (2003) that “physicians repeatedly retained by
benefits plans may have an incentive to make a finding of 'not disabled'
in order to save their employers['] money and preserve their own
consulting arrangements.” (citation omitted).
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the weight to accord this conflict of interest.” 409 F.3d at
293 n.2.

Similarly, the First Circuit allows discovery relating
to corruption in the claim review process. Liston v. Unum
Corp. Officer Severance Plan, 330 F.3d 19 (1st Cir. 2003).
Conflict of interest discovery is also permitted in the Second
Circuit (Zervos v. Verizon N.Y., Inc., 252 F.3d 163 (2d Cir.
2001)); the Third Circuit (Pinto v. Reliance Standard Life
Insur.Co., 214 F.3d 377 (3d Cir. 2000)); the Fifth Circuit
(Kergosien v. Ocean Energy, Inc., 390 F.3d 346, 356 (5th
Cir. 2004) ("There is no practical way for the extent of the
administrator's conflict of interest to be determined without
the arbitrator going beyond the record of the
administrator.")); the Eighth Circuit (Farley v. Arkansas Blue
Cross & Blue Shield, 147 F.3d 774 (8th Cir. 1998)); the
Ninth Circuit (Tremain v. Bell Industries, 196 F.3d 970 (9th
Cir. 1999)); and the Eleventh Circuit (Moon v. American
Home Assur.Co., 888 F.2d 86 (11th Cir. 1989)).

However, the Seventh Circuit stands alone in
restricting a claimant’s ability to establish the arbitrariness of
a plan administrator’s determination. While the Semien
ruling does not altogether disallow discovery, its approach of
granting discovery in ERISA cases only if the insured can
first produce credible evidence justifying discovery
(Pet.App. 17a) applies circular reasoning in constraining
discovery that would otherwise routinely fall within the
scope of discovery permitted under Fed.R.Civ.P. 26(b)(1)
and would involve the type of expert witness disclosure
mandated by Rule 26(a)(2)(B) in order to reveal potential
bias. A plan participant has no means of proving bias or
establishing that a plan administrator’s decision was arbitrary
and capricious if denied the tools necessary to investigate the
underlying basis of the determination.
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The fruits of discovery in ERISA cases, when taken,
have provided compelling evidence of arbitrary and
capricious conduct and/or bias. For example, in Bedrick v.
Travelers Insur.Co., 93 F.3d 149 (4th Cir. 1996), discovery
revealed the consultants whose opinions were relied on by a
medical benefit plan in denying therapy for a child suffering
from cerebral palsy lacked adequate qualifications. Miller v.
United Welfare Fund, 72 F.3d 1066, 1072 (2d Cir. 1995)
also relied on deposition testimony of the plan’s
administrator to find that none of the decisionmakers
involved in denying a claimant’s request for benefits
understood the medical information in the claimant's file,
thus leading to a conclusion that the benefit determination
was arbitrary and capricious. Thus, as Nagele v. Electronic
Data Sys. Corp., 193 F.R.D. 94, 104 (W.D.N.Y. 2000)
observed,

as the arbitrary and capricious standard
requires courts to scrutinize, although
deferentially, decisions by plan fiduciaries for
lack of reasonableness, including the absence
of substantial evidence, such deficiencies in
the administrative review function can be
significantly  illuminated  through  the
reasonable exercise of standard discovery
devices available in federal civil practice.

193 F.R.D. at 104.

Therefore, because the arbitrary and capricious
standard of review is made more meaningful, rather than
diminished, by allowing discovery, the disallowance of
discovery in this case was an aberration and a departure from
rulings issued by other Courts of Appeals.
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1. The Semien Ruling Creates A Quasi-Administrative
Law Lacking the Protections of Administrative Claim
Determinations

Contrary to the framework established by the Federal
Rules of Civil Procedure for the adjudication of civil actions,
the Semien decision transforms the ERISA law into a quasi-
administrative law devoid of the protections that comprise a
fair administrative hearing. By simply reviewing the claim
record rather than allowing for plenary procedures, the
Seventh Circuit deprived Semien of rights she would have
possessed had this case involved an administrative law
proceeding, such as a Social Security disability claim.

The Court of Appeals’ conclusion that the reviewing
doctors’ opinions “demonstrate a thorough consideration of
the available information” (Pet. App. 12a), when the reports
were controverted and no cross-examination was allowed, is
in conflict with Richardson v. Perales, 402 U.S. 389, 402-
406 (1971). Perales, which involved Social Security
disability benefits, ruled that an examining physician’s report
may constitute substantial evidence in an administrative
proceeding only when nine separately enumerated
assurances of trustworthiness were met. None of those
protections, which include the fact that the medical report
was prepared by a percipient witness who had personally
conducted a clinical, scientifically valid medical
examination, and the claimant retained the opportunity to
cross-examine the author of the report, were present in this
case. Nor was Semien given any opportunity to have her
claim adjudicated prior to suit by a body possessing the same
neutrality and objectivity as an administrative agency, or
even by an arbitrator.

Indeed, ERISA benefit adjudications performed by
insurance companies are fundamentally different from Social
Security disability claims because “the agency operates
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essentially, and is intended so to do, as an adjudicator and
not as an advocate or adversary.” Perales, 402 U.S. at 403.
Although the Semien ruling expressed an opinion that it had
no cause to suspect bias by the insurer (Pet.App. 16a), the
Respondent faces a perpetual conflict between its fiduciary
duty to its shareholders and its fiduciary duty to plan
participants mandated by 8§ 404 of the ERISA statute (29
U.S.C. 8 1104(a)(1) (2006)). Therefore, one of the major
justifications for giving deference to an administrative
agency, neutrality, is absent here. Yet the implication of
what the Court of Appeals ruled in Semien means that
claimants in ERISA benefit disputes are “effectively
precluded as a matter of law any procedural challenge to an
ERISA plan administrator's decisions, thereby giving those
decisions a uniquely privileged position in the entire field of
administrative or quasiadministrative law.” Perlman v.
Swiss Bank Corp., 195 F.3d 975, 983 (7th Cir. 1999)(Wood,
J., dissenting).

Semien’s application of an administrative law
paradigm of judicial review has also been rejected by several
Courts of Appeals including other panels within the Seventh
Circuit. In Herzberger v. Standard Insur.Co., 205 F.3d 327
(7th Cir. 2001), the court reiterated the point expressed
earlier in Van Boxel v. Journal Co. Employees Pension
Trust, 836 F.2d 1048, 1050 (7th Cir. 1987) that “Pension
fund trusts are not administrative agencies,” nor are they
“policy-makers; they are interpreters of contractual
entitlements.” Herzberger added that the courts have drawn
a mistaken analogy between ERISA-governed disability
benefit claims and Social Security claims by pointing out
that the “Social Security Administration is a public agency
that denies benefits only after giving the applicant an
opportunity for a full adjudicative hearing before a judicial
officer, the administrative law judge.” 205 F.3d at 332. The
Eleventh Circuit has also issued a stern caution against
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importing “administrative agency concepts into the review of
ERISA fiduciary decisions.” Brown v. Blue Cross & Blue
Shield of Alabama, Inc., 898 F.2d 1556, 1564 n. 7 (quoting
Van Boxel) (11th Cir. 1990). Yet despite these warnings,
the Semien ruling improperly relies on an administrative law
framework.

This Court has also questioned the evidentiary weight
to be given to medical reports used in ERISA claims. Black
& Decker Disability Plan v. Nord, 538 U.S. 822 (2003) ruled
that while an ERISA plan administrator need not give special
deference to the opinions of treating doctors in disability
benefit disputes, plan administrators were still required to
base their findings on “reliable evidence.” 538 U.S. at 834.
In Nord, the treating physician’s opinion was controverted
by an independent examining doctor. However, in this case,
the consultants on which the plan administrator relied had
never examined the claimant, and as the Seventh Circuit
acknowledged, it was not even clear what evidence the
consultants had reviewed. Pet.App. 12a. Thus, for a court to
credit those consultants’ findings over the treating doctors’
reports, without allowing any inquiry into the reliability of
the findings made, is contrary both to Nord and Perales. In
order to assess whether the plan administrator’s evidence is
“reliable,” as Nord requires, claimants must have the
opportunity to conduct appropriate discovery and be
accorded a plenary hearing.

In sum, the Petitioner was denied the protection of
Rule 56 of the Federal Rules of Civil Procedure and Federal
Rule of Evidence 802’s prohibition against hearsay evidence.
Summary judgment may only be entered when based on
admissible evidence according to Fed.R.Civ.P. 56(e).
Because there was no guarantee that the evidence on which
the plan denial was based was admissible or even “reliable,”
both Nord and Perales reveal the flaw in the regime the
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Seventh Circuit has created for the adjudication of ERISA
disputes.

I11.  The Semien Ruling Disregards The Societal
Importance of Employee Benefits

The decision issued by the Court of Appeals finding
that “ERISA provides a limited Article I11 review” (Pet.App.
13a) disregards the societal importance of employee benefits.
Surely, the preamble to the ERISA statute (29 U.S.C. 8
1001(b) (2006)), which speaks of protecting plan participants
and assuring adequate remedies and access to federal court,
makes it clear Congress intended that protection of the
disabled deserves the full attention of Article Il courts.
Insurance company statistics show that “one out of five 35-
year-olds will experience a disability that lasts three months
or more before age 65.” www.massmutual.com/
mmfg/service/di/whygetdi.html. Working women are even
more adversely affected and are deemed “three times more
likely than men to miss work due to a disability related
illness.”  www.efmoody.com/insurance/disabilitystatistics.
html. According to the Social Security Administration, more
than 2.1 million individuals applied for Social Security
disability insurance in 2005, a 4.39% increase over the prior
year. www.ssa.gov/OACT/STATS/dibStat.html.

Other statistics reveal that approximately 50 million
Americans who work in the private sector participate in
retirement plans regulated by ERISA. Life, health and
disability plans cover even more people. J. Wooten, The
Employee Retirement Income Security Act of 1974 — A
Political History 2 (U.Cal. Press 2005). Consequently,
“decisions whether and how to ensure that disability does not
lead to poverty are obviously of great societal importance.”
Radford Trust v. Unum Life Insur.Co. of America, 321
F.Supp.2d 226, 240 (D.Mass. 2004). The media has also
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begun focusing on ERISA and the need for more penetrating
judicial review. The story of how a law intended to protect
employee benefits has been used to shield disability insurers
was told in the Los Angeles Times by reporter Peter G.
Gosselin in his article, “The Safety Net She Believed in Was
Pulled Away When She Fell.” (August 21, 2005). The Wall
Street Journal similarly reported on December 3, 2005 that
the ERISA statute “has evolved into one that covers far
broader territory and can have an unanticipated effect, tilting
the playing field in favor of employers and serving as a legal
shield for them.” Ellen Schultz, “A Hobbled Star Battles the
NFL.” Even the authoritative medical journals have
concluded that “ERISA plans have a financial incentive to
deny care...without liability, there is nothing in the law to
counterbalance the financial incentive to deny care.”
Mariner, “What Recourse? — Liability for Managed-Care
Decisions and the Employee Retirement Income Security
Act,” New England Journal of Medicine 343: 592, 595
(August 24, 2000).

Accordingly, the issues raised in this petition merit
review. The importance of employee benefits claims and
consistency in treatment of civil actions authorized by
Congress mandates review by this Court. The absence of
penalties and damages in the ERISA law means that
meaningful court review is the only way to hold ERISA plan
administrators accountable. The Seventh Circuit’s ruling is
an aberration, inconsistent with the ERISA statute, its
legislative history, and rulings issued both by this Court and
by the other Circuits.

CONCLUSION

For all of these reasons, Petitioner, Kathleen Semien,
prays that this Court issue a Writ of Certiorari to the United
States Court of Appeals for the Seventh Circuit.

Respectfully submitted,
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Mark D. DeBofsky
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Attorneys for Petitioner
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[*807] FLAUM, Chief Judge. The defendant, Life
Insurance Company of North America ("LINA"), terminated
the payment of long term disability benefits to the plaintiff,
Kathleen Semien. In response, Semien filed suit against her
benefit plan, BP Long Term Disability Plan, and LINA
seeking an order compelling LINA to continue payment of
her disability benefits.

Additionally, Semien sought to compel discovery in
order to gather evidence about the relationship between the
physicians LINA consulted and the insurer. The district court
denied Semien's motion to compel discovery and granted
summary judgment in favor of the defendants. Semien
appeals the district court's denial of her discovery requests as
well as the district court's grant of summary judgment to
LINA.

For the following reasons, we now affirm the judgment
of the district court.

l. Background

Kathleen Semien is a 54-year old woman who began
working for BP-Amoco in February 1989 as an
environmental remediation manager. On May 15, 2000,
when Semien left BP-Amoco, she was employed as a
chemical engineer. Her occupation required significant
travel, concentration, teamwork, and quick reactions. Upon
leaving her job, Semien filed a disability claim with BP's
Long Term Disability Plan.

BP established its Consolidated Welfare Benefit Plan
("Plan™) to provide long-term disability benefits to eligible
employees. BP adopted a Plan Governance Amendment on
January 31, 2000. The Amendment defined an
"Administrative Named Fiduciary" as any entity that entered
into an Administrative Services Agreement with the Plan
Administrator. Administrative Named Fiduciaries were
granted the authority to "Exercise such discretion as may be
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required to construe and apply the provisions of the Plan,
subject only to the terms and conditions of the Plan." On
April 1, 2000, LINA entered into an Administrative Services
Agreement with Semien's employer covering long-term
disability [*808] claims arising out of the Plan. As part of
this Administrative Services Agreement, LINA would screen
benefits and determine whether claims were payable under
the Plan. In addition, LINA insured the benefits of
employees under the Plan.

Semien asserts that she suffers from a variety of medical
conditions: back pain, a herniated lumbar disk, bone spurs in
her neck, carpal tunnel syndrome, other problems in her
joints and extremities, fibromyalgia (a disease with no
known causes or cure, but with symptoms including chronic
pain "all over," fatigue, disturbed sleep, and other problems),
and past sickness as a result of Hepatitis C. In addition to her
alleged physical ailments, Semien also claims to suffer from
chronic depression and mental confusion. She has been
described as having suicidal thoughts and "masochistic,
schizoid, and narcissistic features." Semien is currently
taking several medications for pain, sleeping problems, and
depressive disorders.

LINA received Semien's initial claim on September 15,
2000. This initial claim was approved on November 15,
2000. The bases for LINA's approval of benefits were side
effects from Hepatitis C, medication, fatigue, and pain. In its
initial approval, LINA stated its intent to monitor Semien's
condition and reserved the right to request additional records.
To receive benefits for the first 24 months of disability
insurance, Semien only needed to show that she could not
perform her "Regular Occupation or a Qualified Alternative"
at BP. After the initial 24-month period, a more stringent
standard applied.

During the two-year initial disability period, Semien
submitted many medical records to LINA. Semien's
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physicians also completed assessments on her behalf. Some
of these assessments indicated that Semien was capable of
performing moderate work, but cautioned that her abilities
were limited. Semien received fusion surgery on her back in
January 2002.

On May 8, 2002, LINA sent Semien a letter stating that
she would remain eligible for benefits only if illness
prevented her from performing any qualified work or earning
80% or more of pre-disability earnings. Additionally, during
this time period, Semien's disability payments were reduced
in part to offset the money she received from social security
disability payments.

In a letter dated November 22, 2002, LINA notified
Semien that "the information we have on file to date does not
establish that you meet the Policy definition of Disabled.
Accordingly, [long term disability] benefits are not payable
beyond November 14, 2002, under this policy." LINA
further explained, "Your file was . . . reviewed by a Nurse
Care Manager and a Behavior Care Specialist. It was noted
that the medical documentation does not support your
inability to perform your occupation as an Environmental
Business Manager|[.] . . . Accordingly no additional benefits
are payable under the policy."

The language of the long-term disability plan states:

After Disability Benefits have been payable for
24 months, the Employee is considered Disabled
if, solely because of Injury or Sickness, he or
she is either:

1. unable to perform all the material
duties of any occupation for which
he or she is, or may reasonably
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become, qualified based on
education, training or experience; or

2. unable to earn 80% or more of
his or her Indexed Covered
Earnings.

On March 25, 2003, Semien appealed LINA's
termination decision. She submitted a great deal of medical
evidence to support her appeal. LINA hired an independent
psychiatric consultant, Dr. Jack [*809] Greener, to review
the medical history in Semien's file. Dr. Greener did not
personally examine Semien.

Dr. Greener's report concluded that Semien's depression
was severe enough to prevent her from functioning in a work
setting from January 24, 2003, to February 21, 2003. He
stated that, "The psychiatric documentation demonstrates a
degree of depression of moderate severity and then of severe
degree, which would preclude the client from performing her
regular job according to the job description supplied.” In an
addendum to his original report, Dr. Greener wrote, "After
careful review it is evident that the client is capable of
performing a sedentary to light job, which does not require
irregular and unplanned hours, evening meetings, responses
24 hours a day, [and] emergency responses, which would
require immediate attention and travel."

Dr. Eddie Sassoon, a physician retained by LINA, also
concluded from a review of Semien's medical records that
she was capable of performing a sedentary or light duty
occupation. Semien contends that Dr. Sassoon did not assess
her psychiatric impairments or consider records from Dr. Liu
or Dr. Nagle. It is unclear from Dr. Sassoon's evaluation,
which consisted of only two pages, exactly what information
he reviewed. Dr. Sassoon stated that "the report was
completed in the interest of time constraints, based on the
documentation provided, which was extensive in nature."”
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Lynne Lonberg, an independent senior rehabilitation
counselor and vocational expert retained by LINA,
conducted a Transferable Skills Analysis based on the
physicians' appraisals. In this analysis, Lonberg listed several
"potential occupations Ms. Semien could perform within her
skills, education, physical/mental abilities and wage
requirement [of 80% of Indexed Covered Earnings.]"
Potential suitable occupations included employment as a
chemical engineer, chemical research engineer, or absorption
and adsorption engineer.

In a letter dated June 27, 2003, LINA affirmed its
determination that Semien was not disabled under the terms
of the plan and therefore did not qualify for benefits after
November 14, 2002. On July 11, 2003, Semien filed suit
under the Employee Retirement Income Security Act
("ERISA™), 29 U.S.C. § 1132(a)(1)(B), seeking an order
forcing LINA to award her disability benefits under the Plan.

During the course of this litigation, LINA refused to
comply with five discovery requests: one interrogatory and
four document production requests related to the relationship
between LINA and the physicians consulted. Semien filed a
motion to compel discovery with the district court. This
motion to compel discovery was denied in an opinion dated
April 21, 2004.

On October 7, 2004, the district court entered summary
judgment for LINA, holding that LINA's decision on
Semien's claim for benefits was not arbitrary and capricious.
The district court also added in a footnote that "the denial of
benefits would survive even if we applied the de novo
standard.”

I1. Discussion

We review a district court's grant of summary judgment
using a de novo standard. See, e.g., Grun v. Pneumo Abex
Corp., 163 F.3d 411, 419 (7th Cir. 1998). "That is, we



7a

review 'without deference for the view of the district judge
and hence almost as if the motion had been made to us
directly.” Id. (quoting Tobey v. Extel/JWP, Inc., 985 F.2d
330, 332 (7th Cir. 1993)).

[*810] A. Appropriate Standard of Review Under
ERISA

The initial question in this appeal is whether the district
court used the proper standard of review when evaluating the
plan administrator's denial of benefits. The standard of
judicial review in civil actions under 29 U.S.C. 8§
1132(a)(1)(B) depends upon the discretion granted to the
plan administrator in the plan documents. See Firestone Tire
& Rubber Co. v. Bruch, 489 U.S. 101, 115, 109 S. Ct. 948,
103 L. Ed. 2d 80 (1989) ("Consistent with established
principles of trust law, we hold that a denial of benefits
challenged under § 1132(a)(1)(B) is to be reviewed under a
de novo standard unless the benefit plan gives the
administrator or fiduciary discretionary authority to
determine eligibility for benefits or to construe the terms of
the plan.").

"The presumption of plenary review is not rebutted by
the plan's stating merely that benefits will be paid only if the
plan administrator determines they are due, or only if the
applicant submits satisfactory proof of his entitlement to
them.” Herzberger v. Standard Ins. Co., 205 F.3d 327, 331
(7th Cir. 2000). In order to lower the level of judicial review
from de novo to arbitrary and capricious, "the plan should
clearly and unequivocally state that it grants discretionary
authority to the administrator.” Perugini-Christen v.
Homestead Mortgage Co., 287 F.3d 624, 626 (7th Cir.
2002).

The district court found that the BP Long Term
Disability Plan granted discretionary authority to LINA.
Therefore, the plan administrator's "decision had to be
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examined under the ‘arbitrary and capricious' standard of
review." The district court provided two bases for its
decision. In an April 21, 2004, opinion denying Semien's
motion to compel discovery, the district court cited the Plan's
Employee Benefits Handbook for authority to use an
arbitrary and capricious standard of review. In the October 7,
2004, opinion granting summary judgment, the district court
cited the BP Long-Term Disability Plan and a subsequent
Administrative Services Agreement between BP and LINA
as mandating an arbitrary and capricious standard of review.

Semien challenges the validity of the Employee Benefits
Handbook. She claims that because the handbook was not
published as part of the plan until after the initial denial of
benefits, it may not be considered in evaluating her claim.
See Hackett v. Xerox Corp. 315, F.3d 771, 774 (7th Cir.
2003); but see Daill v. Sheet Metal Workers' Local 73
Pension Fund, 100 F.3d 62 (7th Cir. 1996). We need not
reach the question of the handbook's validity. Regardless of
whether the handbook was properly considered, the BP
Long-Term Disability Plan, coupled with the Administrative
Services Agreement between BP and LINA, established
LINA's authority and requires that decisions by the plan
administrator be reviewed under an arbitrary and capricious
standard.

The BP Long-Term Disability Plan explicitly provides
for arbitrary and capricious review of plan administrator
determinations:

Plan Administration

The administration of the Long-Term Disability
Plan is the shared responsibility of the claims
administrator and the Plan Administrator. The
claims administrator receives, processes and
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pays all claims for benefits. The claims
administrator for the Plan is:

Prudential Life Insurance

The Plan Administrator and the claims
administrator have the sole discretion and
authority to apply, construe and interpret [*811]
all Plan provisions, to grant or deny all claims
for benefits and to determine all benefit
eligibility issues.

. ... All decisions or determinations made by
the claims administrator and the Plan
Administrator will be final and binding on all
parties unless such party has acted in an
arbitrary and capricious nature.

The Plan Administrator is an officer of the
Company with responsibility for employee
benefits, as designated by the Board of Directors

(emphasis added).

While there is no dispute that the quoted language
provides for arbitrary and capricious review, Semien claims
that BP never properly delegated its discretionary authority
to LINA, the new plan administrator. Unlike several of our
sister circuits, this Court has not addressed the question of
whether the delegation of a plan administrator's discretionary
authority need be express. See, e.g., Nelson v. EG & G
Energy Measurements Group, Inc., 37 F.3d 1384, 1388-89
(9th Cir. 1994) (benefit decision by an employee not
explicitly given discretion is reviewed de novo); Sanford v.
Harvard Indus., Inc., 262 F.3d 590, 597 (6th Cir. 2001)
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(when a "decision is made by a body other than the one
authorized by the procedures set forth in a benefits plan,” the
standard of review is de novo); see also McKeehan v.
CIGNA Life Ins. Co., 344 F.3d 789, 793 (8th Cir. 2003)
("Insurers are accustomed to de novo judicial review of their
decisions, and therefore we do not infer discretionary
authority when an employer or plan sponsor has funded its
obligations under an ERISA plan by purchasing a standard-
form group insurance policy. Rather, we require 'explicit
discretion-granting language' in the policy or in other plan
documents to trigger the ERISA deferential standard of
review." (citations omitted)). Because we find that BP
provided LINA with an express delegation of discretionary
authority to act as plan administrator, we need not reach the
question of whether an implied delegation of authority would
be sufficient to shift discretionary authority from the original
plan administrator to an insurer.

Semien contends that only the original plan may be
considered in determining if LINA is a fiduciary entitled to
deference. That contention has been rejected by this Court.
Health Cost Controls of Illinois, Inc. v. Washington, 187
F.3d 703, 712 (7th Cir. 1999) ("Often the terms of an ERISA
plan must be inferred from a series of documents none
clearly labeled as 'the plan."); see also Ruiz v. Cont'l Cas.
Co., 400 F.3d 986, 990-91 (7th Cir. 2005). Under ERISA,
fiduciaries are allowed to designate other individuals "to
carry out fiduciary responsibilities . . . under the plan." 29
U.S.C. 8§ 1105(c)(2)(B).

In a 2000 Plan Governance Amendment, BP sets out
"Procedures for Identification of an Administrative Named
Fiduciary." An Administrative Named Fiduciary may be
identified by entering into an Administrative Services
Agreement with the Plan. LINA entered into an
Administrative Services Agreement with the Plan in April
2000. The Administrative Services Agreement states that
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"LINA will provide the initial and ongoing screening of
claims to determine whether benefits are payable in
accordance with the terms of the Plan.” Thus, by the terms of
the Administrative Services Agreement, LINA agreed to
exercise authority over the plan and was granted the same
discretionary authority as the original plan administrator.

Additionally, this Court recently stated that the question
of whether an administrator is a fiduciary should be "viewed
'in functional terms of control and authority over the plan.™
Ruiz, 400 F.3d at 990 (quoting Mertens v. Hewitt Assocs.,
508 U.S. 248, 262, [*812] 113 S. Ct. 2063, 124 L. Ed. 2d
161 (1993)). As in Ruiz, this Court must determine whether
the delegated entity, in this case LINA, was a fiduciary. 29
U.S.C. § 1002(21)(A)(iii) (A fiduciary is a person who "has
any discretionary authority or discretionary responsibility in
the administration of such plan."). Based upon the language
of the Administrative Services Agreement, the district court
correctly found that LINA was a fiduciary and had
discretionary authority over the administration of the plan.
Thus, LINA's decisions as plan administrator are entitled to
review under an arbitrary and capricious standard.

B. LINA's Denial of Benefits

On a motion for summary judgment, the moving party
must show that there is no genuine issue of material fact and
that the moving party is entitled to judgment as a matter of
law. FED.R.CIV.P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). In
addition, at the summary judgment stage, all inferences are
drawn in favor of the non-moving party. See, e.g., Estate of
Moreland v. Dieter, 395 F.3d 747, 758 (7th Cir. 2005). In
this case, to affirm the district court's grant of summary
judgment, we must find that when taken in the light most
favorable to Semien, there is no evidence LINA's denial of
benefits was arbitrary and capricious.
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"The arbitrary and capricious standard is the least
demanding form of judicial review of administrative action,
and any questions of judgment are left to the administrator of
the plan. Absent special circumstances such as fraud or bad
faith, the [plan administrator's] decision may not be deemed
arbitrary and capricious so long as it is possible to offer a
reasoned explanation, based on the evidence, for that
decision.” Trombetta v. Cragin Fed. Bank for Savings
Employee Stock Ownership Plan, 102 F.3d 1435, 1438 (7th
Cir. 1996) (internal citations omitted).

To constitute a full and fair review under 29 U.S.C. 8
1133(2), all the evidence that Semien submitted should have
been considered by LINA. See 29 C.F.R. § 2560.503-
1(h)(2)(iv) (Claims procedures must "provide for a review
that takes into account all comments, documents, records,
and other information submitted by the claimant relating to
the claim, without regard to whether such information was
submitted or considered in the initial benefit
determination.").

The reports by the physicians LINA hired to review
Semien's claim demonstrate a thorough consideration of the
available information. These physicians found Semien
capable of activities that would disqualify her from long-
term disability coverage. Although Semien's treating
physicians reached different conclusions as to her abilities,
under an arbitrary and capricious review, neither this Court,
nor the district court, will attempt to make a determination
between competing expert opinions. Instead, an "insurer's
decision prevails if it has rational support in the record.”
Leipzig v. AIG Ins. Co., 362 F.3d 406, 409 (7th Cir. 2004).

The two physician reports prepared for LINA, coupled
with the Transferable Skills Analysis prepared based upon
those reports, provide a sufficient basis and rational support
for the conclusion that Semien was ineligible for long-term
disability benefits. While the conclusions in the medical
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reports submitted by Semien are also rational, "raising
debatable points does not entitle [the claimant] to a reversal
under the arbitrary-and-capricious standard." Sisto V.
Ameritech Sickness and Accident Disability Benefit Plan,
429 F.3d 698, 701 (7th Cir. 2005).

No evidence in the record demonstrates bias by the
physicians LINA consulted. [*813] Nor has any evidence
been presented to convince this Court that the appraisals by
LINA's physicians were so inherently flawed as to be
rendered arbitrary and capricious. The confines of the
ERISA statute and the constraints of judicial resources do
not permit this Court, nor the district courts, to engage in the
complex weighing of expert testimony when a plan
administrator has been granted discretionary authority.
Where an insurance plan gives discretionary authority to a
plan administrator, ERISA provides a limited Article IlI
review. Engaging in the type of in-depth review Semien
advocates not only runs contrary to statutory intent, but
would tax the judicial resources of the district courts and
magistrate judges beyond the breaking point.

C. Semien's Discovery Requests

Given our determination that, based upon the evidence in
the record, the district court was correct to grant summary
judgment, the only remaining question for this Court is
whether the record relied upon was complete. Put another
way, did the district court err by denying Semien's requests
to compel additional discovery?

Semien's discovery requests sought information
concerning the relationship between LINA and the
physicians paid to evaluate Semien's claim. LINA believed
that these discovery requests went beyond the scope of
discovery allowed in ERISA cases. The district court agreed
and refused to compel discovery.
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"It is well-settled that district courts enjoy broad
discretion in controlling discovery. A district court's exercise
of discretion on discovery matters will only be reversed upon
a showing of a clear abuse of discretion.” McCarthy v.
Option One Mortgage Corp., 362 F.3d 1008, 1012 (7th Cir.
2004) (citing Leffler v. Meer, 60 F.3d 369, 374 (7th Cir.
1995)) (internal citation omitted). Generally, parties may
obtain discovery regarding any matter that is relevant and not
privileged. FED. R. CIV. P. 26(b)(1).

As discussed above, where a plan administrator
possesses discretionary authority, the district court reviews
his or her decisions under the "deferential ‘arbitrary and
capricious™ standard. Mers v. Marriott Int'l Group
Accidental Death and Dismemberment Plan, 144 F.3d 1014,
1019 (7th Cir. 1998) (citing Firestone Tire & Rubber Co. v.
Bruch, 489 U.S. 101, 111, 109 S. Ct. 948, 103 L. Ed. 2d 80
(1989)).

The district court's denial of Semien’'s motion to compel
discovery relied primarily upon Perlman v. Swiss Bank
Corp. Comprehensive Disability Protection Plan, 195 F.3d
975 (7th Cir. 2000). In Perlman, this Court articulated its
reluctance to grant extensive discovery in ERISA cases:

When there can be no doubt that the application
was given a genuine evaluation, judicial review
is limited to the evidence that was submitted in
support of the application for benefits, and the
mental processes of the plan's administrator are
not legitimate grounds of inquiry any more than
they would be if the decisionmaker were an
administrative agency.

195 F.3d at 982.

A key component of the Perlman decision is the first line
above, "when there can be no doubt the application was
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given a genuine evaluation." Id. Thus, Perlman
distinguishes cases in which no evidence of a failure to
conduct a "genuine evaluation” has been presented from
those cases in which a prima facie showing of bias or
conflict of interest has been made.

When a prima facie showing of misconduct or bias is
made, or a claimant demonstrates a good faith basis to
believe that limited discovery will produce such evidence,
[*814] the district court should engage in a more cautious
review. See Van Boxel v. Journal Co. Employees' Pension
Trust, 836 F.2d 1048, 1053 (7th Cir. 1987). "The existence
of a sliding scale in judicial review of ERISA trustees'
decisions is suggested by the cases that, while purporting to
apply a uniform ‘arbitrary and capricious' standard, in fact
give less deference to a decision the more the trustees'
impartiality can fairly be questioned.” Id.

When addressing the impact of a conflict of interest
under an "arbitrary and capricious” standard of review, the
Supreme Court stated, "Of course, if a benefit plan gives
discretion to an administrator or fiduciary who is operating
under a conflict of interest, that conflict must be weighed as
a 'factor in determining whether there is an abuse of
discretion."" Firestone Tire & Rubber Co. v. Bruch, 489 U.S.
101, 115, 109 S. Ct. 948, 103 L. Ed. 2d 80 (1989) (quoting
RESTATEMENT (SECOND) OF TRUSTS, 8 187,
Comment d (1959)). When “impartiality can fairly be
questioned,” district courts should allow limited discovery.
By allowing limited discovery in cases where a prima facie
showing of impropriety has been made, district courts ensure
that the "arbitrary and capricious” standard of review is not
toothless.

In the instant case, a substantial amount of medical
evidence was analyzed by physicians compensated by LINA.
These physicians were not employees of the company, they
did not fail to analyze relevant medical evidence, and the



16a

claimant has not presented any evidence to demonstrate a
prima facie case of misconduct or conflict of interest. The
fact that a plan administrator has compensated physicians for
their consulting services is not, in and of itself, sufficient to
establish a conflict of interest worthy of further discovery.
Although a plan administrator's self interest may be a
"factor” to "weigh" in evaluating plan determinations, there
iS no reason to assume independent consultants are not
impartial when evaluating medical records. See Perlman,
195 F.3d at 981. Thus, we have no basis to believe that the
physicians in this case did not conduct a full and fair
evaluation of Semien's condition.

When reviewing a plan administrator's decision in the
ERISA context, the district court has significant discretion to
allow or disallow discovery requests. This is a fact-specific
determination and will not be overturned by this Court
absent a clear abuse of discretion. See McCarthy, 362 F.3d at
1012. The ERISA statute does not "impose on plan
administrators a discrete burden of explanation when they
credit reliable evidence that conflicts with a treating
physician's evaluation,” nor should district courts require
such an explanation following a claim denial. Black &
Decker Disability Plan v. Nord, 538 U.S. 822, 834, 123 S.
Ct. 1965, 155 L. Ed. 2d 1034 (2003).

Decisions by plan administrators are not cloaked with the
same level of authority as administrative agency
determinations. See Herzberger v. Standard Ins. Co., 205
F.3d 327, 332 (7th Cir. 2000). Once an ERISA plan grants a
plan administrator discretionary authority to evaluate claims,
however, the plan administrator's motivations should not be
questioned absent a prima facie showing of some misconduct
or conflict of interest. See Perlman, 195 F.3d at 981-82.
Absent this initial showing, the strong warning of Perlman
remains intact: "We have no reason to think that [a plan
administrator's] benefits staff is any more 'partial’ against
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applicants than are federal judges when deciding income-tax
cases." Perlman, 195 F.3d at 981.

Although discovery is normally disfavored in the ERISA
context, at times additional discovery is appropriate to ensure
[*815] that plan administrators have not acted arbitrarily and
that conflicts of interest have not contributed to an
unjustifiable denial of benefits. In these exceptional cases,
where a district court allows limited discovery based upon
what appears to be a sustainable allegation, the district court
must monitor discovery closely. In this supervisory role, the
district court should employ all available tools, including the
imposition of Rule 11 sanctions against those who would
abuse the discovery process.

Where a claimant makes specific factual allegations of
misconduct or bias in a plan administrator's review
procedures, limited discovery is appropriate. See Bruch, 489
U.S. at 115 (a conflict of interest is a factor to be considered
when reviewing a plan administrator's denial of benefits); see
also Van Boxel, 836 F.2d at 1053 (less deference is
appropriate where a trustee's impartiality can be fairly
questioned). A claimant must demonstrate two factors before
limited discovery becomes appropriate. First, a claimant
must identify a specific conflict of interest or instance of
misconduct. Second, a claimant must make a prima facie
showing that there is good cause to believe limited discovery
will reveal a procedural defect in the plan administrator's
determination. See Bennett v. Unum Life Ins. Co. of Am., 321
F. Supp. 2d 925, 932-33 (E.D. Tenn. 2004) ("Where . . . an
ERISA plaintiff comes forward with a reasonable basis to
believe that this conflict of interest has solidified into
conscious, concrete policies, procedures, and practices to
promote the company's financial welfare at the expense of a
full and fair evaluation of the plaintiff's claim for benefits,
then the plaintiff should be allowed to conduct limited
discovery to determine whether such policies, procedures,



18a

and practices do actually exist and, if so, to what extent they
interfered with the fair review of the plaintiff's claim for
benefits. This information would certainly be relevant to the
Court when conducting its review of the decision to deny
benefits.").

Semien is correct to note that this standard presents a
high bar for individuals whose claims have been denied by a
plan administrator with discretionary authority. Discovery
will be allowed into the motivations of a plan administrator
or into the motivations of "independent” physicians only
where the claimant has made a prima facie showing of
misconduct or conflict of interest. While this standard
essentially precludes discovery without an affidavit or
factual allegation, we believe that this approach is the only
reasonable interpretation of ERISA. "Like a suit to challenge
an administrative decision, a suit under ERISA is a review
proceeding, not an evidentiary proceeding.” Doe v. Blue
Cross & Blue Shield United of Wis., 112 F.3d 869, 875 (7th
Cir. 1997). Thus, district courts are correct in limiting
discovery except in exceptional circumstances.

Congress has not provided Article Il courts with the
statutory authority, nor the judicial resources, to engage in a
full review of the motivations behind every plan
administrator's discretionary decisions. To engage in such a
review would usurp plan administrators' discretionary
authority and move toward a costly system in which Article
I11 courts conduct wholesale reevaluations of ERISA claims.
Imposing onerous discovery before an ERISA claim can be
resolved would undermine one of the primary goals of the
ERISA program: providing "a method for workers and
beneficiaries to resolve disputes over benefits inexpensively
and expeditiously.” Perry v. Simplicity Eng'g, 900 F.2d 963,
967 (6th Cir. 1990) (internal citation omitted). While
claimants who believe they are the victims of arbitrary and
capricious benefits decisions should feel free to seek relief in
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federal court, trial judges must exercise [*816] their
discretion and limit discovery to those cases in which it
appears likely that the plan administrator committed
misconduct or acted with bias.

In the instant case, Semien has presented no prima facie
evidence of misconduct or conflict of interest. As a result,
the district court lacked good cause to believe that further
discovery would reveal misdeeds by LINA or improper
motivations on the part of the consulting physicians. Thus,
the district court was correct to deny Semien's motion to
compel.

I11. Conclusion

For the foregoing reasons, the judgment of the district
court is AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KATHLEEN SEMIEN, Plaintiff,
VS.

LIFE INSURANCE COMPANY
OF NORTH AMERICA, a
CIGNA COMPANY, and BP
LONG TERM DISABILITY
(LTD) PLAN, Defendant.

03 C 4795

October 7, 2004, Decided
October 8, 2004, Docketed

MEMORANDUM OPINION

CHARLES P. KOCORAS, Chief District Judge:

This matter comes before the court on the parties' cross-
motions for summary judgment. For the reasons set forth
below, the plaintiff's motion for summary judgment is denied
and the defendants' motion for summary judgment is granted.

BACKGROUND

Plaintiff Kathleen Semien is a former employee of BP
Amoco, the administrator of Defendant BP Long Term
Disability Plan ("the Plan"). Defendant Life Insurance
Company of North America ("LINA™) administers claims
made to the Plan for disability benefits. Over the time period
at issue in the case, Semien received treatment from her
primary care physician, two psychiatrists, two hepatologists,
a gastroenterologist, a rheumatologist, a pain specialist, and
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a neurosurgeon. Not surprisingly, the team of doctors
attending to Semien’s care generated an extensive amount of
medical information. Though the story they tell is not
completely consistent, we summarize a brief chronology
here to give an overall flavor of Semien's diagnoses.

In May 2000, Semien began treatment for hepatitis C
with a hepatologist named Dr. Conjeevaram. In June 2000,
she underwent a cardiologic stress test, which revealed
normal heart function though the test stopped short because
of Semien's fatigue. In November 2000, Semien began her
disability leave, describing her condition as hepatitis C,
fatigue, anemia, headaches, nausea, chronic low back pain,
muscle pain, rash, hypothyroidism, chronic depression,
irritable bowel syndrome, hair loss, mental confusion, and
sleep disorder.*

In April 2001, Dr. Conjeevaram conducted a basic skills
assessment for Semien and concluded that she could perform
basic activities for less than 1/3 of an 8-hour workday. In
July, Dr. Te, Semien's second hepatologist recorded
improvement in her performance, including an ability to
process sensory information, reach at desk level, and
perform fine manipulation for 2/3 to all of an 8-hour work
day. December held further improvement in Semien's
condition; a second cardiologic stress test which showed
normal heart function and tests for hepatitis C were negative.

In January 2002, Semien underwent spinal surgery to
address her continued low back pain. Two months later, Dr.
Betman, her primary care physician, echoed Dr. Te's July
2001 basic activity assessment findings. In June, a
colonoscopy showed general intestinal health, and a test for
hepatitis C showed no evidence of the disease. In July,

* Semien also included an undefined condition called CAD.



22a

Semien received treatment from a Dr. Nagle for carpal
tunnel syndrome and examination for other arm pain.

As of August, the end of Semien's two-year initial
disability period approached. At that time, one of her
psychiatrists, Dr. Skerchock, could not estimate when she
would be able to return to work. By October, Dr. Skerchock's
assessment had changed somewhat; she concluded that
Semien could perform within an adequate range of
performance though probably not at her best level for long
periods. She stated that she expected that Semien’s condition
would stabilize through further treatment and medication.
This same month, Semien was diagnosed with bone spurs in
her cervical spine.

In November 2002, with the end of the initial 24 months
imminent, Dr. Betman stated that Semien could gradually
return to work at BP Amoco. Dr. Koziol, another psychiatrist
seeing Semien concurred, reporting that Semien was stable
and responding well to treatment. Dr. Koziol also noted that
Semien had clear improvement in her energy level and
planned to return to work in January 2003. In slight contrast,
Dr. Skerchock stated at this same time that Semien's return
date was "in negotiation” but that Semien could perform
basic administration or support functions as transitional duty
if BP Amoco offered such an option. On November 22,
Semien’s long-term disability benefits were discontinued on
the grounds that the conditions that had given rise to
Semien's initial disability determination had been treated
successfully and that she was able to perform the duties of
her prior occupation.

The following month, Drs. Te, Fintel, and Ruderman (a
hepatologist,  gastroenterologist, and  rheumatologist,
respectively) each gave the go-ahead for Semien to return to
work in their respective areas of treatment. Dr. Liu, who had
performed Semien's back surgery, stated that she should not
return to work because of her continuing pain and need for
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narcotic medication. On January 7, 2003, LINA received
Semien's appeal of the decision to terminate her benefits.

Meanwhile, company medical staff were engaged in a
review of Semien's file to determine if she could indeed
resume her former duties. They concluded that she could not
return to her previous job and terminated her medical leave
and her employment on January 30, 2003. The next day, Dr.
Skerchock wrote a letter to Dr. Betman, stating that Semien
was not employable at all, and Dr. Betman wrote a letter
addressed to "whom it may concern” that also stated Semien
was unable to sustain full time employment. Semien supplied
LINA with additional information about her treatment,
including the reports detailed above from Drs. Liu, Nagle,
and Koziol, for consideration in the appeal decision.

In May 2003, LINA submitted Semien's file to
psychiatric and physical medicine specialists for review and
comment on her ability to perform sedentary or light duty
occupations. Both doctors concluded that, although Semien
could not return to her former employment, there were jobs
within her field not precluded by her medical limitations.
After receiving the reports of these two physicians, LINA
submitted them as the basis for a “transferable skills
assessment,” whereby an outside company compared
Semien's reported limitations with an array of occupations
for which she was qualified and that approximated her prior
earning level. The results of this assessment stated that
Semien could work as a chemical engineer (a position she
had held for several years before becoming an environmental
business manager with BP Amoco), a chemical research
engineer, or an absorption and adsorption engineer. After
receiving the reports of the two physicians and the skills
assessment, LINA denied Semien's appeal and the denial of
benefits became final.

Shortly thereafter, Semien filed the instant suit with
LINA as the sole defendant. Discovery proceeded, and the
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parties ultimately found themselves before the court on a
motion to compel filed by Semien. Not long after the denial
of that motion on April 20, 2004, Semien amended her
complaint to add the Plan as a defendant. Her motion for
summary judgment soon followed, which the defendants
countered with a cross-motion for judgment in their favor.

LEGAL STANDARD

Summary judgment is appropriate only if there is no
genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. See Fed.R.Civ.P.
56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247,
91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). In seeking a grant
of summary judgment the moving party must identify "those
portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any' which it believes demonstrate the absence
of a genuine issue of material fact ." Celotex Corp. v. Catrett,
477 U.S. 317, 323, 91 L. Ed. 2d 265, 106 S. Ct. 2548 (1986)
(quoting Fed.R.Civ.P. 56(c)). This initial burden may be
satisfied by presenting specific evidence on a particular issue
or by pointing out "an absence of evidence to support the
non-moving party's case.” Celotex, 477 U.S. at 325. Once the
movant has met this burden, the non-moving party cannot
simply rest on the allegations in the pleadings, but "must set
forth specific facts showing that there is a genuine issue for
trial.” Fed.R.Civ.P. 56(e). A "genuine issue" in the context of
a motion for summary judgment is not simply a
"metaphysical doubt as to the material facts,” Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574,
586, 89 L. Ed. 2d 538, 106 S. Ct. 1348 (1986); rather, "[a]
genuine issue exists when the evidence is such that a
reasonable jury could find for the non-movant," Buscaglia v.
United States, 25 F.3d 530, 534 (7th Cir. 1994). When
reviewing the record we must draw all reasonable inferences
in favor of the non-movant; however, "we are not required to
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draw every conceivable inference from the record-only those
inferences that are reasonable.” Bank Leumi Le-Israel, B.M.
v. Lee, 928 F.2d 232, 236 (7th Cir. 1991).

When parties file cross motions for summary judgment,
each motion must be assessed independently, and denial of
one does not necessitate the grant of the other. M. Snower &
Co. v. United States, 140 F.2d 367, 369 (7th Cir. 1944).
Rather, each motion evidences only that the movant believes
it is entitled to judgment as a matter of law on the issues
within its motion and that trial is the appropriate course of
action if the court disagrees with that assessment. Miller v.
LeSea Broadcasting, Inc., 87 F.3d 224, 230 (7th Cir. 1996).
With these principles in mind, we turn to the parties'
motions.

DISCUSSION

In ERISA benefit denial cases such as this one, we must
first address the issue of the standard of review that applies
to the administrator's decision. See, e.g., Morton v. Smith, 91
F.3d 867, 870 (7th Cir. 1996). As LINA points out, we have
already visited this topic in the course of deciding the April
motion to compel and concluded that the decision had to be
examined under the ™"arbitrary and capricious” standard of
review. Semien argues that the key issue in that decision was
not what standard would be applied and that we are
correspondingly free to apply a de novo standard, which she
claims is the correct analysis. We disagree. As our opinion
on the motion to compel clearly stated, a decision of the
applicable standard of review was a threshold question in
deciding the motion to compel. Indeed, the outcome of that
motion would have been exactly the opposite if we had
concluded that de novo review was appropriate in this case.
Semien did not argue the point in her reply brief in support
of the motion to compel beyond asserting that the decision
was premature, and she did not seek reconsideration of the
point when the ruling was issued. As a result, our prior
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decision remains the law of the case and dictates the standard
that we will apply to today's decision.

In any event, the plan documents afford discretion to the
plan administrator to determine benefit eligibility and
specifically invoke the arbitrary and capricious standard. See
"BP America Long-Term Disability Plan,” Appendix to PL.'s
LR 56.1 Statement, Vol. 4, Tab C, p. 10. The Administrative
Services Agreement also provided in Tab C evidences the
relationship between the plan administrator and LINA such
that LINA would screen and process claims to determine
benefit eligibility of claimants. As the arbitrary and
capricious standard would apply to any decision by the
administrator, it would also apply to a decision made by
LINA, to whom the administrator had delegated the authority
to make such determinations.®

When the arbitrary and capricious standard of review
applies, "any questions of judgment are left to the
administrator of the plan.” Trombetta v. Cragin Fed, Bank
for Savings Employee Stock Ownership Plan, 102 F.3d
1435, 1438 (7th Cir. 1996). A decision is not arbitrary or
capricious unless the party making the decision relies on
factors that Congress did not intend to be considered,
entirely ignored an important aspect of the particular
problem, offers a rationale for its decision that flies in the
face of the available evidence, or is so implausible that it
cannot be sustained. See id. If it is possible to offer a
reasoned explanation of a particular outcome, that outcome

® Semien appears to argue that the Administrative Services

Agreement is not valid because the plan itself names Prudential Life
Insurance as the claims administrator. However, this is counter to the
provisions of the plan itself, which state that both the plan administrator
and the claims administrator have authority "to grant or deny all claims
for benefits and to determine all benefit eligibility issues." Semien has
offered no reason why a delegation of the Plan Administrator's authority,
and specifically the one to LINA, under this provision would be invalid.
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cannot be deemed to be arbitrary and capricious. See
Militello v. Central States, Southeast and Southwest Areas
Pension Fund, 360 F.3d 681, 686 (7th Cir. 2004).

The medical information detailed above is undisputed by
the parties. It supports, without straining, a conclusion that
Semien was capable of performing occupations for which
she was qualified as of November 2002. See Ladd v. ITT
Corp., 148 F.3d 753, 754 (7th Cir. 1998). The file reflects
conflicting opinions of the various medical professionals, but
upon its submission to two separate experts for review, the
conclusion was the same: Semien was not prevented from
returning to a job suitable to her experience and training by
her physical or psychiatric limitation. See Leipzig v. AlIG
Life Ins. Co., 362 F.3d 406, 409 (7th Cir. 2004). Three
specific occupations, one of which she had already
performed, were identified as being amenable to her
situation. While there is certainly evidence within the record
that would support a contrary result, one in Semien's favor,
its presence or even its greater weight is of no moment under
the arbitrary and capricious standard that applies to our
review of the decision rendered. See Leipzig v. AlG Life Ins,
Co., 362 F.3d 406, 409 (7th Cir. 2004). Consequently, there
is no basis to overturn the denial of Semien's benefits.®
Defendants are entitled to summary judgment in their favor.
For the same reasons, Semien's motion for summary
judgment must be denied.

® Moreover, in the circumstances of this case, the denial of benefits
would survive even if we applied the de novo standard. The medical
opinions given by Semien's treating physicians on her myriad conditions
are inconsistent at best and contradictory at worst, with some of her
doctors even disagreeing with their own diagnoses in a space of as little
as two weeks. The concurrence of both independent experts, who
examined the medical evidence as a whole, leads us to agree that a denial
of benefits was appropriate, even under the more relaxed standard.
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Semien also filed a motion to strike two documents
offered by Defendants in conjunction with their Local Rule
56.1 Statement of Material Facts. Neither of these documents
is found within the record that the administrator considered,
and it formed no part of our decision. The motion to strike is
accordingly denied as moot.

CONCLUSION

Based on the foregoing analysis, Semien's motion for
summary judgment is denied and Defendants' motion for
summary judgment is granted. Semien's motion to strike is
denied as moot.

Charles P. Kocoras
Chief Judge
United States District Court

Dated: October 7, 2004
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KATHLEEN SEMIEN, Plaintiff,
VS.
LIFE INSURANCE COMPANY
OF NORTH AMERICA, a Cigna
company, Defendant.

03 C 4795

April 20, 2004, Decided
April 21, 2004, Docketed

MEMORANDUM OPINION

CHARLES P. KOCORAS, Chief District Judge:

This matter comes before the court on Plaintiff Kathleen
Semien's ("Semien™) motion to compel discovery. For the
reasons set forth below, the motion is denied.

BACKGROUND

Semien worked as a full time employee of BP
Corporation ("BP™) until May 2000, when she ceased
working due to the effects of various medical conditions.
Following her departure from BP, Semien filed for disability
benefits with Defendant Life Insurance Company of North
America ("LINA"), the administrator of the disability
insurance coverage plan BP provides for its employees (the
"Plan"), including Semien. After affording her disability
benefits for almost two years, LINA terminated Semien's
benefits on October 22, 2002. LINA's decision to terminate
Semien's benefits was based on its determination that Semien
is not "disabled.” On July 11, 2003, Semien filed suit in this
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court under the Employee Retirement Income Security Act
("ERISA™), 29 U.S.C. § 1132(a)(1)(B), seeking LINA to
award her disability benefits to which she is allegedly
entitled under the Plan. Discovery is currently under way.

LINA has refused to answer one interrogatory and four
document production requests involving certain individuals
or entities (many of whom are physicians) that reviewed
Semien's claim for benefits and consulted with LINA.
Semien seeks discovery relating to the compensation of these
individuals, information concerning the frequency with
which they have consulted with LINA, and correspondence
between these physicians or entities relating to Semien's
claims. Semien considers this information relevant to the
determination of whether LINA provided a full, fair, and
unbiased review of her claims. LINA counters that the
information sought by Semien is outside the scope of
permissible discovery for ERISA cases of this nature.

LEGAL STANDARD

Because discovery is a search for the truth, the Federal
Rules of Civil Procedure ("FRCP") provide a court with
broad discretion in resolving discovery disputes. Shapo v.
Engle, 2001 U.S. Dist. LEXIS 2223, 2001 WL 629303, *2
(N.D. 1ll. 2001). In general "parties may obtain discovery
regarding any matter, not privileged, that is relevant to the
claim or defense of any party . . .." Fed. R. Civ. P. 26(b)(1).
A discovery request should be considered relevant if there is
any possibility that the information sought may be relevant
to the subject matter of the action. Shapo, 2001 U.S. Dist.
LEXIS 2223, [WL] at *2 (citations omitted). In ruling on
motions to compel discovery, courts have consistently
adopted a liberal interpretation of the discovery rules.
Sabratek Liquidating LLC v. KPMG LLP, 2002 U.S. Dist.
LEXIS 21858, 2002 WL 31520993, *1 (N.D. Ill. 2002). For
these reasons, courts commonly look unfavorably upon
significant restrictions placed on the discovery process. Id.
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The burden rests on the objecting party to show why a
particular discovery request is improper. Id. With these
considerations in mind, we now turn to the present motion.

DISCUSSION

Whether LINA had discretionary authority to terminate
Semien's benefits is the first question in resolving the present
motion to compel. The Plan's Employee Benefits Handbook
provides that:

The decision reached by an individual or entity
with authority to respond to appeals is final,
conclusive and not subject to further review.
The plan administrator (or his authorized
delegates) has full and exclusive authority and
discretion to:

. determine the eligibility of any individual to
participate in and receive plan benefits; and

. grant and deny claims under the plan, including
the power to interpret the plans.

(Def. Ex. A, p. 6-9). Upon review of this provision, we find
that it is of sufficient clarity to grant LINA discretionary
authority in determining whether beneficiaries such as
Semien are entitled to disability benefits. See Herzberger v.
Standard Ins. Co., 205 F.3d 327 (7th Cir. 2000). As such, the
appropriate standard of judicial review for this ERISA denial
of benefits action is "the deferential ‘arbitrary and capricious'
one." Mers v. Marriott Int'l. Group Accidental Death and
Dismemberment Plan, 144 F.3d 1014, 1019 (7th Cir. 1998)
(citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101,
111, 103 L. Ed. 2d 80, 109 S. Ct. 948 (1989)).

In Perlman v. Swiss Bank Corp. Comprehensive
Disability Protection Plan, 195 F.3d 975 (7th Cir. 1999)), the
Seventh Circuit examined the range of permissible discovery
in ERISA cases reviewed under Firestone's "arbitrary and
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capricious” standard. The lower court, in reviewing plaintiff
Perlman's claim for denial of benefits under the arbitrary and
capricious standard, allowed discovery into the plan's
decision-making analysis. It permitted discovery into the
thought processes of the plan's staff, the training of those
who considered Perlman's claims, and "in general who said
what to whom" amongst plan officials. Perlman at 981. The
Seventh Circuit disagreed. Even though the Seventh Circuit
acknowledged that a plan administrator's self-interest is a
factor to weigh in evaluating the plan's decision, it "does not
affect the standard of review." Id. (citing Firestone at 115).
The court noted that just because a plan has a self-interest in
expending less on the payment of benefits, its incentives do
not necessarily filter down to the individual decision-makers.
Id. at 981. Accordingly, absent an indication of impropriety,
the scope of discovery is not to be expanded to permit
inquiry into the plan's decision-making calculus as
"deferential review of an administrative decision means
review on the administrative record.” Id. at 981-82. The
Perlman court held that for this reason:

When there can be no doubt that the application
was given a genuine evaluation [by the plan],
judicial review is limited to the evidence that
was submitted in support of the application for
benefits, and the mental processes of the plan's
administrator are not legitimate grounds of
inquiry any more than they would be if the
decisionmaker were an administrative agency.

Id. at 982. This ruling is consistent with prior Seventh
Circuit findings that when the arbitrary and capricious
standard applies in ERISA cases, the only relevant materials
for discovery are materials that were before the plan
administrators when they reached their decision. See
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Trombetta v. Cragin Federal Bank for Sav. Employee Stock
Ownership Plan, 102 F.3d 1435, 1438, n.1 (7th Cir. 1996).
Since Perlman, courts in this district have refused to allow
discovery on or to supplement the administrative record with
material other than what a beneficiary submitted to a plan in
support of his or her claim for benefits. Peltzer v. Life Ins.
Co. of North America, 2002 U.S. Dist. LEXIS 14876, 2002
WL 1858786 (N.D. Il 2002); Heinze v. Life Ins. Co. of
North America, 2002 U.S. Dist. LEXIS 8661, 2002 WL
977434 (N.D. 1ll. 2002).

Upon review of Semien's discovery requests, we find that
they seek information that is squarely beyond the scope of
permissible discovery under Perlman. While Semien cites a
recent Supreme Court case, Black & Decker v. Nord, 538
U.S. 822, 123 S. Ct. 1965, 155 L. Ed. 2d 1034 (2003),
wherein dicta relays a concern that plans may have a
financial incentive to deny beneficiaries' claims, the case is
neither on point nor controlling over the limits of discovery
in denial of benefits cases. Also, Semien offers no indication,
other than the fact's the LINA's consultants are paid for their
services, that Semien's decision-makers would be biased
against her. Because the information sought by Semien,
namely the motivation and potential bias behind LINA
affiliates, is material outside the administrative record that
concerns the mental processes on which LINA's decision
was based, discovery on the subject is impermissible under
Perlman.

CONCLUSION

Based on the foregoing analysis, Semien's motion to
compel discovery is denied.

Charles P. Kocoras
Chief Judge
United States District Court
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