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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
GARY N. WITT, )
)
Plaintiff, ) Case No. 05 C 0003
)
V. ) Magistrate Judge
) Martin C. Ashman
JO ANNE B. BARNHART, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Gary N. Witt, seeks judicial review of the final decision of Defendant,
Jo Anne B. Barnhart, the Commissioner of the Social Security Administration ("SSA"), who
denied Witt's application for Disability Insurance Benelits ("DIB") and Supplemental Security
Income payments ("SSI"). The Commissioner moves this Court to uphold her decision. The
parties have consented to have this Court conduct any and all proceedings in this case, including
the entry of final judgment. See 28 U.S.C. § 636(c); Local R. 73.1(a). For the reasons set forth
below, the Commissioner's final decision is affirmed in part, reversed in part, and remanded for

further proceedings in accordance with sentence four of 42 U.S.C. § 405(g).

1. Background

A. Procedural History
Witt filed a claim for DIB on November 6, 2001. (R. at 14.) Afier reviewing his claim,

the Commissioner found that Witt was not disabled and denied him benefits. (R. at 26.) Witt's
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motion for reconsideration was denied on March 6, 2002. (R. at 31-32.) Witt then filed a request
for a hearing by an administrative law judge ("ALJ"). (R. at 36.) Although Witt exceeded the
sixty-day limit for this request, because Witt's failure to file on time was for "good cause," the
ALJ William J. Wilkin agreed to a hearing. (R. at 14.) The ALJ hearing was held on June 3,
2003, in Gary, Indiana. (Id.) At the end of the hearing, the record was left open so that Witt
could provide additional medical evidence, which he did. (Id.) After the ALJ received all the
medical evidence, the ALJ denied Witt disability benefits on May 14, 2004. (R. at 21.) Witt's
appeal to the Social Security Appeals Council was denied on November 18, 2004, making the
ALJ's decision the final decision of the Commissioner. (R. at 3.) Witt now seeks judicial review

of that decision.

B. Factual Background
1. Education and Work History

Witt was born on June 28, 1960, and was forty-two years old at the time of the ALIJ
hearing. (R. at 241.) Witt was placed in special education classes all of his life. Asa special
education student, Witt completed high school in four years and graduated with a high scheol
degree in 1980. (R. at 204, 243.)

After graduating from high school, Witt held a variety of jobs. Beginning in 1980, Witt
worked as a janitor and cleaner for Dominick's grocery store. (R. at 244.) In 1988, Witt quit the
Dominick's job with the hope of finding a new job that would pay more money. (R. at 247.)
Witt found a better paying job at U.S. Wire and Tie Systems, where he worked as a janitor from

1988 until 1990. (R. at 248.) From 1990 until 1996, Witt worked as a bus washer and laborer
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for Van-Com. (R. at 248-50.) In 1996, Witt worked briefly as a janitor and forklift operator for
Chicago Disposal. (R. at251.) Later that same year, Witt worked as a burner at Arcon for one
week but was then let go. (R. at 252-54.) Finally, Witt took a job in the produce section of Ken's
Finer Foods but worked only three weeks before the store closed down for the winter. (R. at

254-56.) According to Witt, he has not been able to work since September 14, 1999. (R. at 257.)

2. Medical Evidence

Witt presented evidence from three doctors concerning his physical aliments. Dr. Nanette
Fabi, M.D., examined Witt three times from 1998 to 2001. In February 1998, Dr. Fabi examined
Witt for mild hearing loss in the right and left ear. (R. at 143.) Dr. Fabi found that Witt had
"excellent" speech discrimination in both ears at comfortable loudness levels. (1d.) After a 1999
exam, Dr. Fabi found that Witt suffered from allergic rhinitis and prescribed him Claritin-D and
Flonase. (R. at 136.) In October 2001, Dr. Fabi gave Witt a physical exam and noted that Witt
was experiencing hypoglycemia and painful sex. (R. at 124-28.) Dr. Fabi arranged for chest
x-rays on December 12, 2001. Those x-rays were consistent with an old, healed chest infection.
(R. at 128.)

On December 13, 2001, Witt received an internal medical examination from Dr. Dinesh
K. Jain, M.D., regarding a right inguinal hernia, aching pain in his left big toe, and continual
headaches. (R. at 144.) Dr. Jain reported that Witt claimed he could lift up to fifty pounds and
that Witt believed he had a hernia but had never gone to a doctor for testing or surgery because
he did not have any money. (Id.) Witt also told Dr. Jain that he had no history of loss of

consciousness or emergency room visits but did experience frontal headaches and
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lightheadedness at times. (Id.) The headaches were intermittent, lasting for one or two hours and
had no other neurological deficits. Witt denied any chest pain or shortness of breath. Witt did
not take any prescription medication. (R. at 145.) Dr. Jain checked both hernia sites in the
inguinal region and found "[v]ery minimal fluctuation in the right inguinal region without clear
cut evidence of right inguinal hernia.” (R. at 146.) Dr. Jain found the condition of Witt's toe
"unremarkable," Witt's upper and lower extremities ranges of motion "normal,” Witt's
neurological functions "normal" and "intact" with no signs of past head trauma, and Witt's spine
curvature "normal,” with no tenderness and "normal" ranges of motion. (R. at 145-46.)

In December 2001, Dr. Manzoor Hussain, M.D., treated Witt for chronic obstructive
pulmonary disease (COPD). (R. at 154.) At the time, Witt's forced vital capacity and forced
expiratory volume in one second (FEV 1) were within normal limits and failed to improve
significantly with a single dose of a bronchodilator. (R. at 152.) Witt's forced expiratory flow
(FEF) 25-75% was moderately reduced and improved from 72% to 90% of predicted with single
use of bronchodilator. (Id.)

On January 3, 2002, state agency physician Dr. Roxanne Vennell reviewed Witt's medical
records and concluded that Witt could perform medium work, lifting up to twenty-five pounds
frequently and fifty pounds occasionally, standing and/or walking and sitting for about six hours
each in an eight hour workday. (R. at 155-62.) A state agency medical consultant also reviewed
the record and concurred in Dr. Vennell's assessment. (R. at 162.)

In August 2002, Witt had a nail bed removed. (R.at 167.) Andin September 2002, Witt
filled a prescription for an Albuterol inhaler, which had been prescribed by Dr. Hussain, (R. at

168.)



