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The Supreme Court’s recent decision in Great-West Life & Annuity Insurance Company v. Knudson, 122 S.Ct. 708 (2002) has implications far broader than its direct result of limiting medical expense reimbursement claims from being brought under the ERISA “other appropriate equitable relief” remedy provision (29 U.S.C. §1132(a)(3)).  After the Supreme Court’s ruling in Varity Corp. v. Howe, 516 U.S. 489, 116 S.Ct. 1065 (1996), which allowed, in the absence of any other remedy, a class of individuals to sue for equitable relief under §502(a)(3) based on breach of a fiduciary duty to uphold promises to maintain retiree health insurance, it appeared the Court was opening the door to damage claims against ERISA fiduciaries for misrepresentations and other negligent conduct in administering plan benefits.  That door has arguably swung the other way with the Knudson ruling.  
Knudson reinforced the Supreme Court’s ruling several years ago in Mertens v. Hewitt Associates, 508 U.S. 248, 113 S.Ct. 2063 (1993), which held a non-fiduciary could not be required to pay money damages for knowingly participating in a breach of fiduciary duty that resulted in underfunding of a pension plan.   The Court ruled that such a remedy would be inconsistent with the ERISA statute’s limitation of relief to equitable remedies.  Knudson extends Mertens in emphasizing the limits of equitable relief impose a bar to recovery of monetary damages against a non-fiduciary.  

However, there is a difference between claims brought by fiduciaries against third parties and other situations which relate to a fiduciary’s liability to a beneficiary.   That distinction was reinforced by Reich v. Continental Casualty Co., 33 F.3d 754 (7th Cir. 1994), which recognized that while a monetary remedy sought against a non-fiduciary will always be legal, that same remedy sought by a beneficiary against a fiduciary is deemed equitable.  33 F.3d at 756.  That distinction is consistent with Varity, which recognized that as to claims brought by beneficiaries against fiduciaries, §502(a)(3) acts as a “safety net, offering appropriate equitable relief for injuries caused by violations that ERISA §502 does not elsewhere adequately remedy.” 516 U.S. at 512.  The Court explained that such an reading of §502(a)(3) is consistent with ERISA’s statutory purpose: “to protect … the interests of participants … and beneficiaries … by establishing standards of conduct, responsibility, and obligation for fiduciaries … and … providing for appropriate remedies … and ready access to the Federal courts.” 516 U.S. at 513 (citing ERISA §2(b), 29 U.S.C. §1001(b) TA \l "29 U.S.C. §1001(b)" \s "29 U.S.C. §1001(b)" \c 2 ).  Thus, according to Varity, “it is hard to imagine why Congress would want to immunize breaches of fiduciary obligation that harm individuals by denying injured beneficiaries a remedy.” Id.  
      Great-West, on the other hand, explained there were alternative remedies to enforce reimbursement obligations in medical benefit plans: through intervention in state court tort suits or a direct action for breach of contract, or perhaps even by pursuit of equitable relief against the parties who received the funds from the tort-suit recovery.  122 S.Ct. at 718.  

Nonetheless, the potential scope of the Great-West ruling renders other post-Varity decisions of questionable validity.  For example, Bowerman v. Wal-Mart Stores, Inc., 226 F.3d 574 (7th Cir. 2000), ruled that ERISA §502(a)(3) TA \s "502(a)(3)" (B) entitled plaintiff to a sum equivalent to the health insurance benefits lost due to Wal-Mart’s misrepresentations constituting a breach of fiduciary duty.  Applying §502(a)(3), and distinguishing Mertens v. Hewitt Associates, supra., the court determined that as an equitable remedy, plaintiff was allowed to recover the benefits that would have been paid “if the Plan had lived up to its obligation to inform her fully of the operation of the Plan.” 226 F.3d at 592.   Bowerman TA \s "Bowerman"  cited another key ruling, Strom v. Goldman Sachs & Co., 202 F.3d 138 (2d Cir. 1999), which built on the foundation laid in Varity.  In Strom, the plaintiff was unable to recover life insurance benefits following her husband’s death due to his employer’s failure to timely process an enrollment form.  That action delayed the effective date of coverage until after Mr. Strom’s death, thus preventing Mrs. Strom from seeking benefits from the insurer. Plaintiff then sought to hold the employer, Goldman, Sachs, liable for breach of fiduciary duty.  Agreeing with the plaintiff that §502(a)(3) TA \s "502(a)(3)"  allows a beneficiary to obtain relief in a sum equivalent to the benefit lost due to the employer’s breach of fiduciary duty, the Second Circuit overturned the district court’s refusal to find an available remedy.  

Strom TA \s "Strom" , like Varity, held that in cases where a claimant is precluded from suing for benefits under ERISA §502(a)(1)(B) because of disqualification under the “terms of his plan,” but where a harm has nonetheless been committed, the only available cause of action is under the “catch-all” provision of 29 U.S.C. §1132(a)(3)(B).  According to Strom, in fashioning appropriate “other equitable relief” under §502(a)(3) TA \s "502(a)(3)" (B), the statute supports creation of a remedy in order to meet the “objective [of] eliminat[ing] the direct economic effect of an alleged violation of a statute.”  202 F.3d at 147.  Thus, as Strom explains: 
Plaintiff cannot sue under Section 502(a)(1)(B) because there are no benefits due her under the plan.  She cannot proceed under Section 502(a)(2) because it affords no remedies to individual beneficiaries.  We are aware of no ERISA-related purpose that would be served by denying her any remedy at all, assuming that she can prove the allegations of her complaint.  202 F.3d at 149.

Although Strom relied heavily on analogies to Title VII of the Civil Rights Act of 1964, and its “make whole” remedy of back pay, Great-West undercuts that ground for the court’s conclusions.  Justice Scalia explicitly rejected such an argument, which had been made by the Solicitor General, ruling that back pay is entirely separate from the equitable relief available under Title VII; and that the two statutes are completely different.  Instead, in viewing whether a remedy is equitable, the Court turned back the clock to reinstate the distinction, now virtually eliminated, between courts of equity and courts of law.  Justice Scalia commended reliance on such texts as the Restatements, Dobbs on Remedies, Corbin on Contracts and Palmer on Restitution to answer the question presented in individual cases as to whether the claim at issue involves an equitable or legal remedy.
However, even though the rationale for Strom may have been eliminated by the Supreme Court, its conclusions are well-grounded in trust law under the very texts cited by Justice Scalia.  Under the  Restatement (Second) of Trusts §205, a fiduciary is liable for “any loss” resulting from a breach.  TA \l "Restatement (Second) of Trusts §205" \s "Restatement (Second) of Trusts §205" \c 3 According to the Restatement, because the beneficiary is to be placed in “the position in which he was before the trustee committed the breach of trust,” (Id. at Comm. a, p.458), the only means of doing so may require a monetary award.  Other authorities are in accord: III A.W. Scott and W.F. Fratcher, The Law of Trusts §199 at 203-4 and 206 (breach of trust can be remedied “either by making specific reparation or by the payment of money or otherwise.”)(4th ed. 1988).  TA \l "III A.W. Scott and W.F. Fratcher, The Law of Trusts §199 at 203-4 and 206 (breach of trust can be remedied \“either by making specific reparation or by the payment of money or otherwise.\”)(4th ed. 1988)" \s "Scott & Fratcher" \c 3  Indeed, the common law of trusts finds any remedies in favor of the beneficiary and against the trustee for breach of trust “exclusively equitable.” Restatement (Second) of the Law of Trusts §197 at 433.  In his treatise on remedies, Professor Dobbs concurs.  1 Dobbs, Law of Remedies §2.6(3) at 163 (2d ed. 1993)(“trust and fiduciary cases are historically and substantively equitable”).  Professor Bogert further explains that equity 
will provide the beneficiary with whatever remedy is necessary to protect him and recompense him for the loss, in so far as this can be done without injustice to the trustee or third parties.  

The court is not confined to a limited list of remedies but rather will mold the relief to protect the rights of the beneficiary according to the situation involved.  If equity cannot give the beneficiary the exact benefit to which the trust would entitle him, it will provide him with the best possible substitute.  

G. Bogert, The Law of Trusts and Trustees §861 at 3-4 (Rev. 2d ed. 1985)(emphasis added).  Such principles also apply under the law of restitution.  Professor Palmer, in his treatise on that subject, finds that remedies arising out of a fiduciary relationship are distinct from other types of claims which generally derive either from the law of torts or the law of contracts.  1 G. Palmer, The Law of Restitution 2 (1978).  


The importance of these principles is illustrated by the first post-Knudson decision dealing with these issues.  In Kishter v. Principal Life Insurance Company, 2002 WL 257683 (S.D.N.Y. 2/22/02), plaintiff alleged a wrongful deprivation of life insurance following an employer’s affirmative written misrepresentations verifying life insurance enrollment, when, in fact, due to the plan participant’s disability leave of absence from work when a new policy went into effect, she was not “active at work” and therefore not covered under the new policy.  In reviewing potential claims against the employer, the court recognized there was no claim under ERISA §502(a)(1)(B) because the policy language explicitly ruled out coverage.  Nor was there a claim under §502(a)(2) because that provision does not afford individual relief.  Thus, the only potential claim would be under §502(a)(3).  Although the court found that Strom would support such a claim, the court ultimately determined that Great-West overruled Strom.  Although the court recognized a distinction between claims brought by fiduciaries and claims by beneficiaries against fiduciaries as perhaps being a means of avoiding the harsh result of Great-West, which would be to deny a remedy altogether, the court held: “it is hard to see how a forced payment of life insurance proceeds could be a remedy that was ‘typically available in equity,’ even if breach of fiduciary duty claims sometimes necessitated such a remedy pursuant to ‘the special equity-court powers applicable to trusts.’” *6.  Moreover, since Great-West explicitly challenged Strom’s underpinning, overruling the notion that back pay is an equitable remedy under Title VII, and also determining that “vague notions” of the purpose of the ERISA law are insufficient to overcome the explicit statutory language, the court found Strom’s reasoning was “superseded by Great-West Life.” *6.  The court also noted that the claim involved no more than “compensation for loss resulting from the defendant’s breach of legal duty,” and that the claim also did not involve restitution since such a claim is available only “where the specific property being sought is identifiable and in the hands of the defendant.” *6.  Finally, the court was unable to identify any alternative “equitable” relief, particularly in the absence of bad faith or other victims of the same conduct; thus, plaintiff was completely without a remedy since ERISA affords no remedy; and the ERISA law preempts any other common law claims that could be brought.

If Kishter is upheld on appeal, it could very well be the death-knell of breach of fiduciary duty claims even though cases with facts similar to Kishter’s occur with regularity.  In addition to Strom, the court cited Ostler v. Oce’-USA, Inc., 2001 WL 1191183 (N.D.Ill.2001), which also involved life insurance benefits lost as a result of an employer’s misrepresentations.  Likewise, Helfrich v. PNC Bank, Kentucky, Inc., 267 F.3d 477 (6th Cir. 2001) raised a claim for breach of fiduciary duty due to a 401(k) plan administrator’s disregard of a plan participant’s instructions to invest in a mutual fund, resulting in the loss of substantial financial gains.  The court denied plaintiff a remedy.  Another case, Griggs v. duPont, 237 F.3d 371 (4th Cir. 2001) involved a tax liability incurred by a plan participant rolling over retirement funds who received erroneous tax advice from the plan administrator.  Although the Court of Appeals found a breach of fiduciary duty, the case is currently before the district court on remand; and whether plaintiff is entitled to any remedy is now uncertain.  

There is yet another implication to Great-West:  the future of claims brought under ERISA §510 (29 U.S.C. §1140) which are enforced through ERISA §502.  Such claims, which often involve allegations of loss of employment due either to retaliation or to eliminate benefit costs, are typically analogized to Title VII employment discrimination suits.  However, in the wake of Great-West, there may no longer be claims for loss of wages resulting from job termination; and reinstatement may be impossible.  Last year, in Milsap v. McDonnell Douglas Corp., 162 F.Supp.2d 1262 (N.D.Okla. 2001), a district court entered a liability judgment in favor of a group of employees whose jobs were eliminated following a plant closure targeted to save benefit costs.  Those plaintiffs may find themselves without cognizable damages.  If that occurs; and if increasing numbers of widows and retirees are denied promised financial security due to the negligence of employers, both the Supreme Court and the Congress will no doubt have to reexamine this issue in the near future.
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