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1)
Communications issues relating to deferential standard of proof – Herzberger says it has to be communicated clearly.  


Recommendations:

· Regulation setting forth model discretionary language

· Consideration of proposing a regulation clarifying 29 U.S.C. §1105 to state that insured plans cannot give themselves discretion

· Consideration of proposing a regulation stating that when plans are insured, insurer has to take fiduciary responsibility and name itself plan administrator or otherwise be subject to suit

2)
Claimants need to be emphatically advised of right to counsel and consequences of failure to adequately appeal due to court restrictions on scope of review


Recommendation:

· Regulation emphasizing right to counsel or at very least, requiring plans to advise claimants that the right to submit any issues, comments or evidence will be cut off once appeal is submitted

3)
The manufacture of evidence during claim appeals – too often, the decision is made and the evidence supporting the decision is only developed after the claimant appeals (Alice in Wonderland – “sentence first, verdict afterwards.”)


Recommendations:

· Mandate that the same requirements on appeal; i.e., qualified physician in appropriate field of specialty, be employed in rendering initial decision

· Regulation prohibiting examinations of claimants during appeals

· Regulation giving claimants right to comment on evidence received during claim appeal

4)
Claim reviewer bias


Recommendations:

· Mandate disclosure to claimant of any existing or standing relationship between claim reviewer and plan so that claimant can determine whether the reviewer/consultant is independent

5)
Non-uniform treatment of similarly situated claimants


Recommendations:

· None – current system mandates disclosure of claim manuals, protocols, guidelines.

6)
Limitations periods


Recommendation:

· Regulation requiring that final denial disclose date on which limitation within which to bring suit expires
7)
Remands

· Special consideration of UnumProvident regulatory settlement agreement
8)
Consequences of non-compliance with regulations


Recommendation:

· Amend statute to provide penalty for non-compliance
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