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Introduction
The term “disability” is one of the most complex and misunderstood concepts in the legal world.  Because disability is comprised of three discrete elements, it is not surprising that doctors, patients, lawyers, insurers, the Social Security Administration, and courts have such difficulty in determining whether a particular individual is or is not disabled.  Defining “disability” involves a combination of legal, medical, and vocational analysis since the answer to the question of whether someone is disabled turns on a) a statutory or contractual definition of the term “disability” or “disabled,” b) a medical assessment, and c) a vocational evaluation; i.e., is the individual incapable of engaging in a particular job or occupation, a category of occupations, or any occupation.  Moreover, since so much of the answer to the question of whether someone is disabled often depends on that individual’s idiosyncratic reaction to a medical condition, evaluating whether the claimant is exaggerating or malingering is often impossible since there is, as yet, no medical or vocational test capable of accurately assessing the ability to work.  
Despite these difficulties, both the Social Security Administration and the courts have developed guidelines in an effort to more accurately assess an individual’s entitlement to government or insurance benefits.  The following discussion is intended to succinctly summarize the various issues and solutions utilized in evaluating legal aspects of disability.

A Comparison of Disability Programs – Social Security and Disability Income Insurance

· Social Security Disability
The Social Security Administration oversees the largest disability insurance program in the world which is comprised of two components: Social Security Disability Insurance (SSDI), and Supplemental Security Income (SSI).   With some minor exceptions, the SSDI program is for workers who have paid into Social Security for at least five years through FICA deductions, and who become disabled within five years of last paying into Social Security.  SSI, on the other hand, is a public welfare program for disabled individuals who lack insured status to qualify for SSDI, as well as disabled children.  Both programs, however, utilize the same criteria for determining eligibility for receipt of disability benefits – the inability to engage in “any substantial gainful activity.”  42 U.S.C. §423(d)(1)(A).  In other words, to qualify for Social Security disability, a claimant must be unable to perform any gainful work at all; there is no such thing as a partial or percentage disability under the Social Security Act.  SSDI pays benefits at the same rate as if the wage earner were already of retirement age at the onset of disability; and an award of SSDI also triggers Medicare eligibility 29 months after the onset of disability.  
In determining whether an adult claimant qualifies for either SSDI or SSI, the claimant is first assessed medically.  If that individual is not working and has a medical condition affecting that person’s ability to work, Social Security compares the claimant’s impairment or co-morbid medical conditions in combination with one another against specific criteria known as the Listing of Impairments which are found in Chapter 20 of the Code of Federal Regulations, Subpart P, Appendix 1.  Those criteria are divided into categories such as orthopedic impairments, neurological impairments, pulmonary impairments, impairments of the senses, genito-urinary impairments, cardiac impairments, and the like.  By either meeting the criteria for a specific listing or having an impairment of equivalent severity, the claimant automatically qualifies for benefits.  However, if the claimant fails to meet a Listing, that individual is not disqualified from receiving benefits.  Instead, Social Security then performs a vocational evaluation, first looking at whether the individual can perform the duties of any occupation held within the fifteen years prior to the onset of disability, and then examining whether there are any jobs the individual can perform.  Only if the claimant is unable to perform any jobs are benefits awarded.  However, in performing the vocational assessment, Social Security does not merely assess the severity of the medical impairments in question; instead, various vocational factors that would impact on an individual’s ability to return to work are taken into consideration.  Those factors primarily include the individual’s age, the skill level of past work, and the claimant’s education.  
· Disability Insurance
Disability insurance, which has been characterized as a “unique risk” in the field of insurance, is quite different from Social Security; and also markedly differs from any other type of insurance because the factors which trigger indemnity are multi-factorial rather than due to a single specific occurrence.  Obviously, life insurance indemnity results from an incontestable occurrence – the death of insured.  Likewise, health insurance is payable when an individual receives treatment due to sickness or injury.  Whether someone is “disabled” is a much more difficult determination; and even under the heading of disability insurance there are many different types of products sold.  Once very popular, but now increasingly difficult to obtain, individual “occupational” disability income coverage pays a fixed monthly indemnity to an insured who is unable to perform the material duties of his or her occupation, even if that individual could work at other occupations.  However, even though such policies seem simple to understand, some courts award benefits if the insured is unable to perform a single material job duty (Dowdle v. National Life Insur.Co., 407 F.3d 967 (8th Cir. 2005)(surgeon unable to perform surgery but still able to maintain office practice nonetheless qualified for benefits) while other courts have ruled in the opposite manner - the insured is unable to collect benefits so long  as he or she is capable of performing any single material job duty.  (Gallagher v. Reliance Standard Life Insur.Co., 305 F.3d 264 (4th Cir. 2002)). 

“General” disability insurance resembles Social Security disability in that it pays benefits only if the insured cannot perform the duties of any occupation for which the insured would be qualified to perform by reason of education, training or experience.  That definition becomes even more complicated because, unlike Social Security, which does not compare potential earnings to pre-disability earnings, most general disability policies are interpreted to require consideration of the insured’s ability to generate an income comparable to earnings prior to the onset of disability (Mossa v. Provident Life and Casualty Insurance Co., 36 F.Supp.2d 524, 531 (E.D. N.Y. 1999)).  

There is also the concept of “residual” disability, meaning the claimant suffers from a medical condition or multiple impairments that preclude performance of all of that individual’s regular job duties but does allow for performance of some duties, or the claimant can perform all of the duties but cannot perform the duties for as much time as prior to the onset of disability or cannot perform at a competitive level.  What makes the assessment of residual disability even more complex is that the insured, under most policies, can choose not to work at all and collect full benefits.  The residual disability clauses are only triggered if the insured is working and suffers an earnings loss.  Newer policies, however, reserve to the insurers the right to assess whether the insured is working at maximum capacity and allows an insured with some work capacity to be penalized for not working at all.
Group disability insurance also differs from individual disability in several important respects.  Individual disability insurance policies provide for the insured to receive a specific monthly indemnity payment each month; group insurance provides for payment of a percentage of income.  Moreover, group insurance is usually sold with more restrictions and limitations than individual policies.  For example, individual policies rarely distinguish between physical and mental disabilities, while most group policies limit the duration of payment for mental disabilities to a shorter period of time than physical disabilities; i.e., two years instead of benefits payable to age 65.  In addition, group insurance usually offsets payments from other sources such as Social Security disability payments.  Another distinction has to do with the taxability of benefits.  Most individuals pay premiums for disability insurance with after-tax dollars, which renders the benefits non-taxable.  Because most group disability insurance is provided by employers who pay some or all of the premiums, benefits are taxable in proportion to the percentage of premiums paid by the employer.

Yet another key distinction between individual and group disability insurance is the applicability of the ERISA (Employee Retirement Income Security Act) law, 29 U.S.C. §1001 et seq.  ERISA governs employee benefits provided by private-sector employers; government employees are exempt, as are employees of religious organizations that have not elected ERISA coverage.  The applicability of the ERISA law dramatically changes the legal procedure and remedies available in the event of a benefit denial since jury trials are usually disallowed; and no extra-contractual “bad faith” damages can be collected.  Further, as explained below, cases subject to the ERISA law may be determined under a legal standard of review that substantially favors the insurer over the claimant.  Therefore, professionals and executives concerned about disability protection should seek to supplement their group coverage with individual coverage.

The Components of a Disability Evaluation
As mentioned above, the determination as to whether an individual is disabled is extremely complex.  First of all, a diagnosis alone will almost never suffice; disability depends on how a medical condition affects an individual’s ability to see, hear, walk, stand, sit, lift, grasp, understand, and perform the duties of a job.  Although physicians are often asked to provide such information, doctors receive little training and have limited qualifications to render such opinions.  For that reason, one court made the following observation:
The physician, of course, is qualified to determine a claimant's physical condition, which [an insurer] may properly rely upon in reaching its own determination as to whether the claimant is disabled under the terms of the plan. But we know of no reason, nor do the defendants offer one, why a physician has any expertise in determining employment qualifications, which is a wholly separate question from physical condition.   Heinrich v. Prime Computer, 1996 U.S.Dist.LEXIS 12564 *14-*15 (N.D.Ill.).

Thus, courts have often ruled that the evaluation of disability claims requires input from a vocational evaluator who assimilates information both as to the claimant’s job duties as well as specific restrictions and limitations.  The importance of vocational assessment is also why Social Security has a specific regulation that orders disability evaluators to disregard conclusory doctors’ opinions that someone is disabled.  20 C.F.R. §404.1527(e)(1).  However, a vocational opinion generally would not be required if the doctor gives an opinion as to the patient’s restrictions and limitations which, when compared to the actual demands of the job, show the claimant’s incapability of performing the requirements of the job in question or of any job for that matter.  
The Role of the Physician and the Attorney in Disability Evaluation

Despite the foregoing discussion as to the importance of vocational evaluations in disability determinations, the physician still plays a crucial role.  However, there is a distinction between the role of treating physicians, examining doctors, and reviewing doctors.  In Social Security evaluations, treating doctor opinions with respect to diagnoses, restrictions, and limitations, are given deference provided the doctor has a sufficiently lengthy treatment relationship to have observed the patient over time, that the doctor is a specialist, and the medical opinion is consistent with the objective test results and with the overall record.  20 C.F.R. §404.1527(d).  This doctrine, known as the “treating physician rule,” initially began as a result of court rulings, but has now been incorporated into the regulations governing the Social Security disability program.  In private disability cases, though, particularly those governed by the ERISA law, in Black & Decker v. Nord, 123 S. Ct. 1965; 155 L. Ed. 2d 1034 (2003), the Supreme Court explicitly rejected the application of the treating physician rule, ruling that since the Department of Labor chose not to issue its own regulation on the subject, the courts should not be imposing such a rule.  

However, the Supreme Court was careful to note that it would be improper to disregard a treating doctor’s opinion altogether.  Moreover, if competing biases of the treating and reviewing doctor cancel each other out, what is left is often that the treating doctor possesses superior knowledge.  Thus, in Hawkins v. First Union, 326 F.3d 914, 917 (7th Cir. 2003), the court found:
A number of social security disability cases apply a "treating-physician presumption," e.g., Clifford v. Apfel, 227 F.3d 863, 870 (7th Cir. 2000); Shramek v. Apfel, 226 F.3d 809, 814 (7th Cir. 2000); Shaw v. Chater, 221 F.3d 126, 134 (2d Cir. 2000); see also 20 C.F.R. §  404.1527(d)(2), though there are grounds for skepticism; physicians naturally tend to support their patients' disability claims, and so we have warned against "the biases that a treating physician may bring to the disability evaluation," Dixon v. Massanari, 270 F.3d 1171, 1177 (7th Cir. 2001), explaining that "the patient's regular physician may want to do a favor for a friend and client, and so the treating physician may too quickly find disability." Stephens v. Heckler, 766 F.2d 284, 289 (7th Cir. 1985); see also Brown v. Apfel, 192 F.3d 492, 500 (5th Cir. 1999). But such skepticism may have a stronger basis when the treating physician squares off against a neutral consultant appointed by the Social Security Administration than when the consultant is hired by the administrator of a private plan and so may have a financial incentive to be hard-nosed in his claims evaluation in order to protect the financial integrity of the plan and of the employer that funds it. Ladd v. ITT Corp., 148 F.3d 753, 754 (7th Cir. 1998); Van Boxel v. Journal Co. Employees' Pension Trust, 836 F.2d 1048, 1052-53 (7th Cir. 1987). If the incentives of the treating physician and of the plan's consultant are assumed to be equal and opposite, consideration of incentives drops out and the superior information likely to be possessed by the treating physician, especially when as in this case the consultant does not bother to examine the patient, may support the treating-physician presumption after all. See Bali v. Blue Cross & Blue Shield Ass'n, 873 F.2d 1043, 1048 (7th Cir. 1989); cf. Whitson v. Finch, 437 F.2d 728, 732 (6th Cir. 1971).

However, even where an insurer conducts an examination, that does not automatically mean the insurer will win.  A recent appellate ruling, Hangarter v. Provident Life and Accident Insur.Co., 373 F.3d 998 (9th Cir. 2004), disregarded a so-called “independent” medical examination after finding the same doctor had been retained multiple times by the insurer, and always found against the claimant.  Other examiners’ opinions have been rejected due to evidence the examination was cursory and incomplete, or because the doctor failed to show expertise in understanding the diagnostic criteria for the condition under consideration.  Another situation where an examiner’s opinion was rejected involved an alleged psychological injury resulting from workplace discrimination.  In Nichols v. American National Insur.Co. 154 F.3d 875 (8th Cir. 1998), a court disregarded a psychiatrist’s opinion that the claimant was “malingering,” due to concerns that the use of such a term infringed on the jury’s province as trier of fact and evidentiary rules prohibiting one witness from testifying as to the credibility of another.   

Reviewing doctors’ opinions have also been challenged.  Particularly where a reviewing doctor is furnished with incomplete records, or where the doctor lacks specialization, or fails to contact the treating doctor or obtain the treating physician’s signature on summaries of opinions based on doctor to doctor telephone conversations, the reviewing doctor’s opinions are disregarded.  Potential bias resulting from the insurer’s frequent retention of the same doctor is also cause for concern; and even the Supreme  Court noted in the Nord ruling, 538 U.S. 822, 832 (2003), “physicians repeatedly retained by benefit plans in order to save their employers money and to preserve their own consulting arrangements” may bias the outcome of claims determinations.  In contrast, in Jordan v. Northrop Grumman Corp. Welfare Benefit Plan, 370 F.3d 869 (9th Cir. 2004), the claimant’s submission of conclusory opinions by a treating doctor were trumped by carefully reasoned reviewing doctor opinions which furnished a well-supported rationale for the conclusions reached and which also described unsuccessful efforts to contact the treating doctors to discuss their opinions and obtain their comments on the reviewing doctor opinions.
Vocational evaluations have often faltered for much the same reasons as those given when doctor opinions are rejected.  Most often, though, vocational evaluations are disregarded when they fail to show an understanding of the claimant’s job duties, or where inadequate predicates are inputted into a determination of an individual’s work capabilities such as a failure to note limitations due to particular medical conditions.

The claimant’s attorney also serves a key role in this process.  Obviously, the attorney’s job is to advocate on behalf of his or her client, but there are limits to zealous advocacy.  No doctor should succumb to pressure to change an opinion; and in the long run, the attorney is better served by learning as early as possible that the client may not have a meritorious claim.  However, the attorney should also not be viewed as the treating doctor’s adversary.  Just as the doctor is working to treat the patient’s physical and mental health, the attorney is treating the client’s financial health; and the stress of being sick or injured and out of work is only exacerbated if benefits are wrongfully withheld.  
Although dealing with medical-legal issues takes away valuable time in a doctor’s day, a little time invested early can save even more involvement later.  Unfortunately, it is not enough either for the attorney to ask the doctor to “write a report” or for the doctor to simply suggest preparing a report.  Without the doctor knowing such essential underlying facts as the definition of disability and the duties of the insured’s occupation, the report may be completely invalidated.  
Terminology also differs substantially between medicine and the courtroom.  A physician might write a report stating the patient is limited to “sedentary” activity, meaning essentially that the claimant is mostly limited to staying at home.  However, the term “sedentary” is defined by Social Security and the U.S. Department of Labor to mean a low-exertion desk-type job.  To avoid such problems and to minimize inconvenience to the treating doctor, we often submit forms to doctors that can be completed in under five minutes but which contain all of the necessary elements to describe the relevant diagnosis, furnish the basis for the diagnostic opinion, disclose treatment history, symptoms causing limitations, side-effects of medications, a rating of functional capacity, and prognosis.   In more complicated cases, we have arranged with the doctor’s office to book a patient appointment time or other time convenient to the doctor (for which we offer compensation) and conduct a five minute question and answer session which is then transcribed for review and signature.  It is always helpful to the attorney, though, if the doctor plays an active role and suggests medical tests or consultations that might enhance the strength of the medical opinions.  
The attorney’s role is also defensive.  Before contacting the treating doctor, the attorney should be knowledgeable about the claimant’s medical condition and must also be familiar with the documentation assembled by the insurer.  It is not unusual that insurance companies have a nurse or doctor call the treating doctor and summarize the conversation in claim notes which are not always sent to the treating doctor for review and acknowledgement.  Other times, a summary of the conversation or a statement of the  reviewing doctor’s opinion is sent to the doctor for acknowledgement with an accompanying statement advising that unless the doctor signs and returns the form within a short time frame, it will be assumed the doctor agrees with the information submitted.  However, in Brenner v. Hartford, 2001 WL 224826 (D.Md. 2001), the court pointed out, “Little significance can be attributed to [the treating doctor’s] unresponsiveness to Defendant's request for comments as the lack of response could as likely be a result of inadvertence or inattention due to other pressing demands in a physician's schedule.” n.10.  However, these snares for the unwary need to be directed to the treating doctor’s attention.

Likewise, although medical chart notes are not created for litigation or claims purposes, insurers quickly seize on notations of “patient doing well” or “seems better” to try to disprove disability.  Fortunately for claimants, there are cases recognizing a single isolated note in a medical chart cannot be the basis for ignoring the context of the physician’s overriding opinions according to Gawrysh v. CNA Ins. Co., 8 F.Supp.2d 791 (N.D.Ill. 1998) and Thorpe v. Cont’l Cas. Co., 2002 U.S. Dist. LEXIS 24405, *12-13 (E.D.Pa. 2002) which both stand for the proposition that the insurer needs to consider the entire context of the record.  Cooperation with the attorney in correcting these misrepresentations and mischaracterizations is necessary because there may never be a later opportunity to fix the problem.  
Recurring Issues in Disability Claims

· Pain
The evaluation of pain is the most difficult issue in disability evaluation since there is no objective medical basis for measuring pain.  Drawing on a Monty Python movie, one court explained:
No test can measure how much pain a person feels. Indeed, each person's experience of pain is unique. To the Black Knight, the traumatic amputation of both arms seems "just a flesh wound." MONTY PYTHON AND THE HOLY GRAIL (Columbia/Tri-Star Studios 1975). To another, a pinprick causes a cascade of tears…Pain, moreover, often persists despite ignorance of its precise etiology.

The evidentiary assessment of pain cannot reasonably differ whether a claimant seeks disability benefits under a private plan of insurance or under the public scheme of social security. Willis v. Baxter Int'l, Inc., 175 F. Supp. 2d 819, 833 (W.D.N.C. 2001); Palmer v. Univ. Med. Group, 994 F. Supp. 1221, 1233 (D. Or. 1998), abrogated on other grounds by Hensley v. Northwest Permanente P.C. Retirement Plan & Trust, 258 F.3d 986, 994-95 (9th Cir. 2001). Proof is proof. Thus:

Once an underlying physical or mental impairment that could reasonably be expected to cause pain is shown by medically acceptable objective evidence, such as clinical or laboratory diagnostic techniques, the [plan administrator] must evaluate the disabling effects of a disability claimant's pain, even though its intensity or severity is shown only by subjective evidence. If an underlying impairment capable of causing pain is shown, its intensity can, by itself, support a finding of disability. Objective medical evidence of pain, its intensity or degree (i.e., manifestations of the functional effects of pain such as deteriorating nerve or muscle tissue,  muscle spasm, or sensory or motor disruption), if available, should be obtained and considered. Because pain is not readily susceptible of objective proof, however, the absence of objective medical evidence of the intensity, severity, degree or functional effect of pain is not determinative.

Hyatt v. Sullivan, 899 F.2d 329, 337 (4th Cir. 1990). Because a claimant need not present clinical or diagnostic evidence to support the severity of pain, a plan administrator cannot discount self-reports of disabling pain solely because the objective medical evidence does not fully support them. Hawkins v. First Union Corp. Long-Term Disability Plan, 326 F.3d 914, 919 (7th Cir. 2003); O'Donnell v. Barnhart, 318 F.3d 811, 816 (8th Cir. 2003); Light v. Soc. Sec. Admin., 119 F.3d 789, 792 (9th Cir. 1997). "'Excess pain' is, by definition, pain that is unsupported by objective medical findings." Cotton v. Bowen, 799 F.2d 1403, 1407 (9th Cir. 1986).

In addition to objective medical evidence, an evaluation of the vocational impact of pain must also consider: the claimant's work history; observations of the claimant by third parties, such as coworkers and superiors; the professional opinion of treating and examining physicians; the claimant's history of pain management and drug therapy; the dosage, effectiveness, and side effects of medications; the claimant's reputation for truthfulness; the consistency (or lack thereof) in the claimant's own statements; the congruity (or lack thereof) between the reported symptoms and the claimant's daily activities. O'Donnell, 318 F.3d at 816; Light, 119 F.3d at 792; Palmer, 994 F. Supp. at 1233. The last merits particular scrutiny. See Mickles v. Shalala, 29 F.3d 918, 921 (4th Cir. 1994) (Hall, J., announcing and concurring in the judgment) ("The only fair manner to weigh a subjective complaint of pain is to examine how the pain affects the routine of life.").  Smith v. Continental Casualty Co., 276 F.Supp.2d 447, 454-55 (D.Md. 2003); rev’d Smith v. Continental Casualty Co., 2004 U.S.App.LEXIS 10579 (4th Cir. 2004).

The observations made in Smith are all extremely important in establishing meaningful guidelines for the evaluation of pain.  Simply put, once an underlying impairment is established, so long as that condition is known to be associated with pain, a patient’s complaints cannot be disregarded.  Only if the insurer has evidence that can be used to challenge the validity of the pain complaints such as surveillance or other evidence of activities inconsistent with the level of severity of the patient’s complaints can pain complaints be justifiably rejected.  
· Fatigue
Fatigue is evaluated in much the same way as pain is considered.  Applying guidelines similar to the lengthy quote above regarding pain, in Sexton v. Deloitte & Touche LTD Plan, 2003 U.S.Dist.LEXIS 5185 (D.Minn. 3/27/03), the court held that complaints of fatigue due to multiple sclerosis could not be disregarded based on what is known about MS.

Chronic fatigue syndrome presents a much more difficult case because unlike MS, there are no laboratory tests capable of diagnosing chronic fatigue syndrome; it is a condition diagnosed by exclusion.  However, when the condition is diagnosed after alternative explanations have been properly rejected, cases such as Rose v. Shalala, 34 F.3d 13 (1st Cir. 1994) TA \l "Rose v. Shalala, 34 F.3d 13 (1st Cir. 1994)" \s "Rose" \c 1 , a Social Security ruling, point out that chronic fatigue syndrome is a recognized illness that can be disabling due to severe, unpredictable fatigue, even in the absence of laboratory tests and findings.  Quite the opposite; the court held that “lack of objective proof is what one may expect in cases of CFS.”  34 F.3d at 18
· “Subjective Complaints”
A related topic is the issue of so-called subjective complaints.  In Hawkins v. First Union, cited above, the court was skeptical about the disability plan’s rejection of a fibromyalgia claim based on subjective complaints.   Other courts have overturned insurer denials based on “subjective” complaints by ruling that clinical findings of trigger points in a fibromyalgia case preclude a determination that the disability condition is self-reported and subjective.  See, Russell v. Unum, 40 F.Supp.2d 747 (D.S.C. 1999).   
Likewise, many courts have been critical of insurers’ insistence on “objective” evidence, finding that few plans or policies contain such requirements and that it would defeat the legitimate expectations of an insured to require such evidence when medical science lacks the means of positively diagnosing conditions such as chronic fatigue syndrome.  Two cases ruled that such requirements raise the evidentiary bar too high for claimants to qualify for benefits.  Cook v. Liberty Life Assurance Co. of Boston, 320 F.3d 11 (1st Cir. 2/5/03) TA \s "Cook"  and Lemaire v. Hartford, 2003 U.S. App. LEXIS 13421 (3d Cir. 6/30/03)(unpublished).  TA \l "Lemaire v. Hartford, 2003 U.S. App. LEXIS 13421 (3d Cir. 6/30/03)(unpublished)" \s "Lemaire" \c 1  
· Conditions that Change over Time
There are many conditions whose symptoms wax and wane; and while the claimant may experience periods of functionality between flare-ups, both Social Security and disability insurers recognize that a claimant is disabled if unable to work on a reliable basis.  Thus, the rheumatoid arthritis patient who suffers from severe fatigue or flare-ups of pain would be disabled if unable to meet a consistent work schedule or is homebound during flares.  As a federal judge wrote in Ruggerio v. Fedex, 2003 U.S.Dist.LEXIS 14048 (D.Mass. 8/14/03), disability benefits were due because the plaintiff was an “unreliable worker [because her symptoms] do not manifest in a linear fashion and, at worst, totally disable her for unspecified and unpredictable periods of time.” 
The Role of the Courts

Not surprisingly, courts have a difficult time deciding disability claim disputes.  One court recently opined that deciding disability claims constitutes “a stab in the dark.”  Mood v. Prudential Insur.Co. of America, 2005 U.S.Dist.LEXIS 10228 (E.D.N.Y. 5/31/2005).  On the other hand, in a health benefits case, another judge explained the role of the courts:

The court is not impressed by Nazemetz's claim that she lacked the medical knowledge to make an independent review of Crocco's case. The fact of the matter is she did make a medical decision: She listened to the medical opinion of one side, decided that "all the facts . . . seemed to point out that medical necessity was not proven," (Test. of Nazemetz, p.162), and denied the claim. There is no reason why she could not have sought similar information from Crocco and her psychiatrist and then made an informed and fair "medical" decision, as required by ERISA. It is exactly this type of choice, between the conflicting opinions of experts, that judges, juries, and patients must make every day in courtrooms and hospitals.
Crocco v. Xerox Corp., 956 F.Supp. 129, 140 (D.Conn. 1997), aff’d in part, reversed in part, 137 F.3d 105 (2d Cir. 1998).  

Although the Nord decision prohibits giving deference to the treating doctor’s opinion, most courts find such opinions persuasive, particularly where they are left with the sense that the insurer was acting as the claimant’s adversary in failing to conduct a full and fair review of the claim.  Such cases typically involve claims that are reviewed by in-house medical resources or by reviewing doctors whose credentials reveal clear bias.  Social Security awards are also often persuasive to courts adjudicating disability insurance disputes, particularly if the court is furnished with a narrative decision issued by an administrative law judge and can also see the evidence on which the decision has been based.  

Two types of evidence obtained by insurers rarely resolve the question of disability: surveillance and functional capacity evaluations.  Most courts view surveillance with a great deal of skepticism and share the position expressed in Grosz-Salomon v. Paul Revere Life Ins. Co., No. CV 98-7020, 1999 WL 33244979 (C.D. Cal. Feb. 4 1999): TA \l "Grosz-Salomon v. Paul Revere Life Ins. Co., No. CV 98-7020, 1999 WL 33244979, at *6 (C.D. Cal. Feb. 4 1999)" \s "Grosz" \c 1  "Relying on videotapes showing the plaintiff engaging in activities that are significantly less taxing than working ... when all of the other objective evidence of treating physicians and therapists confirms that the plaintiff is totally disabled ... is an abuse of discretion."  
Nor do functional capacity evaluations carry much weight with courts.  In addition to published doubts about the scientific validity of such testing (King, et al., “A Critical Review of Functional Capacity Evaluations,” Physical Therapy 1998; 78:279), courts apply the same reasoning as used to reject surveillance – the testing is unrepresentative of an individual’s ability to sustain work.  For example, in Stup v. Unum Life Insur.Co. of America, 390 F.3d 301 (4th Cir. 2004) TA \l "Stup v. Unum Life Insur.Co. of America, 2004 U.S.App.LEXIS 24754 (4th Cir. 12/1/2004)" \s "Stup" \c 1 , the court found a 2 ½ hour functional capacity evaluation could not predict functionality over an eight hour day or work week.  The court also found the insurer could not reasonably rely on such testing as the basis for denying benefits when all of the other evidence of record conclusively established the claimant’s disability.  Another approach was that taken by Ballinger v. Eaton Corp., 212 F. Supp. 2d 1086 (S.D.Iowa 2002) TA \l "Ballinger v. Eaton Corp., 212 F. Supp. 2d 1086 (S.D.Iowa 8/5/2002)" \s "Ballinger" \c 1  which ruled that because such tests are performed by physical therapists and not physicians, the results of such testing cannot outweigh opinions of treating physicians.  

In contrast, claim denials are more likely to be upheld when the insurer has arranged for an independent evaluation, seriously consults with and takes into consideration the opinions of treating physicians, or where other objective and irrefutable evidence undercuts the disability claim.  Unfortunately for claimants, in cases adjudicated under the ERISA law, a decided procedural advantage is handed to insurers.  Although moves are now afoot to prohibit insurers from receiving deference in federal court adjudications, the Supreme Court has ruled that where a benefit plan contains language reserving to itself discretion to determine benefit claims, the court will only overturn a benefit denial that is “arbitrary and capricious;” i.e., not just wrong but “downright unreasonable.”  This standard is similar to the standard for court review of Social Security Administrative Law Judge decisions; however, the paradigm is entirely different.  As influential jurist Richard Posner pointed out in Herzberger v. Standard Insurance Co., 205 F.3d 327, 332 (7th Cir. 2000):

The Social Security Administration is a public agency that denies benefits only after giving the applicant an opportunity for a full adjudicative hearing before a judicial officer, the administrative law judge. The procedural safeguards thus accorded, designed to assure a full and fair hearing, are missing from determinations by plan administrators.   
Needless to say, the burden of proving a decision is arbitrary and capricious and not just wrong is daunting; however, the roadmap the courts use requires an examination of 
the relevant data [which requires the plan to] articulate a satisfactory explanation for its action including a ‘rational connection between the facts found and the choice made.’ . . . In reviewing that explanation, we must ‘consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.’ . . . Normally, [a decision by a plan administrator] would be arbitrary and capricious if the [administrator] relied on factors which Congress had not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before [it] or is so implausible that it could not be ascribed to a difference in view or the product of [its] expertise.  Motor Vehicle Manufacturers Assn. of the United States, Inc. v. State Farm Mut.Auto.Ins.Co., 463 U.S. 29, 43, 103 S.Ct. 2856 (1983). TA \l "Motor Vehicle Manufacturers Assn. of the United States, Inc. v. State Farm Mut.Auto.Ins.Co., 463 U.S. 29, 43, 103 S.Ct. 2856 (1983)." \s "Motor Vehicle Manufacturers" \c 1   

In addition, according to Brown v. Blue Cross & Blue Shield of Alabama, Inc., 898 F.2d 1556, 1566 n.11 (11th Cir. 1990),  TA \l "Brown v. Blue Cross & Blue Shield of Alabama, Inc., 898 F.2d 1556  (11th Cir. 1990)" \s "Brown" \c 1 an ERISA benefit plan fiduciary is required to make  
an honest effort to ascertain the facts upon which its exercise must rest and an honest determination from such ascertained facts. . . If [the fiduciary] knew of matters concerning which honesty would require investigation, and failed to act, or if it knew of matters which would honestly compel a given determination and it announced to the contrary, it cannot, in law be regarded as having exercised good faith, and its action would be arbitrary.  Thus, an improper motive sufficient to set aside a fiduciary’s decision may be inferred from the fiduciary’s failure to investigate or to interpret honestly evidence that greatly preponderates in one direction.

Even with these factors, though, claimants still face a significant uphill battle in establishing disability in cases governed by the ERISA law.  To make it even more difficult, courts disallow discovery when a deferential standard of review applies, meaning the claimant is left to prove arbitrary and capricious decisionmaking solely from the claim record without resort to extrinsic evidence of bias or error in the decisionmaking process. However, this draconian standard only applies in ERISA cases subject to a deferential standard of review.  In all other cases, a de novo standard of review applies, which requires plenary consideration and weighing of all of the evidence submitted.
Conclusion

Legal considerations in the evaluation of disability are obviously quite complex and arcane.   Lawyers who work in this field are required to develop a mastery of an extensive body of statutes, regulations, and court rulings, as well as medical and vocational concepts and terminology.  However, proving (or disproving) disability involves far more than advocacy.  It requires a partnership between lawyer, doctor, and vocational expert who can work together to develop a position that is defensible against challenges.  With thoughtful preparation and teamwork, more accurate disability determinations are possible and can be achieved.  Given the importance of benefits, the need for compassion is a major concern.  However, not everyone who applies for benefits is entitled to receive them.  Thus, all parties involved in disability determinations have a duty to strive to achieve the most accurate disability determination possible.  

- 13 -


